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SECTION I TENDER NOTICE

REPUBLIC OF KENYA

MINISTRY OF INTERIOR AND CO-ORDINATION OF
NATIONAL GOVERNMENT
KENYA COAST GUARD SERVICE

The Director General, Kenya Coast Guard Service KCGS invites sealed bids from eligible
tenderers for provision, supply and delivery of the under listed goods.

S/NO. TENDER NO. TENDER DESCRIPTION CATEGORY
1 Tender No. 1.1 Tender Name: SUPPLY, | RESTRICTED
MICN/KCGS/001/2019- INSTALLATION AND TESTING OF
20 MACHINERY/EQUIPMENT ~ AND
RELATED PARTS ON PV DORIA
1.2 Invited bidders may obtain further information and inspect tender
documents at the office of the DIRECTORATE OF SUPPORT SERVICES
KENYA COAST GUARD SERVICE OFFICES, LOCATED AT THE
MONITORING CONTROL AND SURVEILLANCE CENTRE BUILDING,
FISHERIES COMPLEX LIWATONI MOMBASA; ALONG TAIB NASIR
ROAD OPPOSITE MILLY GLASS WORKS during normal working hours (8.00
a.m. to 1.00 p.m. and 2.00 p.m. to 5.00 p.m.) East African Time.
1.3  Completed tender documents are to be enclosed in plain sealed

envelopes marked with Tender No. MICNG/KCGS/001/2019-2020 Tender Name:
SUPPLY, INSTALLATION AND TESTING OF MACHINERY/COMPONENT
AND RELATED PARTS ON PV DORIA and deposited in the Tender Box,
situated at DIRECTORATE OF SUPPORT SERVICES KENYA COAST
GUARD SERVICE OFFICES, LOCATED AT THE MONITORING
CONTROL AND SURVEILLANCE CENTRE BUILDING, FISHERIES
COMPLEX LIWATONI MOMBASA; ALONG TAIB NASIR ROAD
OPPOSITE MILLY GLASS WORKS
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So as to be received on or before 24th January, 2020 at 10.00 a.m. East African
Time.

1.4  Tenders will be opened immediately thereafter in the presence of the
candidates or their representatives who choose to attend the tender

opening exercise in the conference room at DIRECTORATE OF SUPPORT
SERVICES KENYA COAST GUARD SERVICE OFFICES, LOCATED AT THE
MONITORING CONTROL AND SURVEILLANCE CENTRE BUILDING,
FISHERIES COMPLEX LIWATONI MOMBASA; ALONG TAIB NASIR ROAD

OPPOSITE MILLY GLASS WORKS at stipulated date and time.

1.5 Prices quoted should be NET inclusive of all Government taxes, delivery
and must remain valid for 150 days from the closing date of the tender.

The items shall be delivered at DIRECTORATE OF SUPPORT SERVICES
KENYA COAST GUARD SERVICE OFFICES, LOCATED AT THE MONITORING
CONTROL AND SURVEILLANCE CENTRE BUILDING, FISHERIES COMPLEX
LIWATONI MOMBASA; ALONG TAIB NASIR ROAD OPPOSITE MILLY GLASS
WORKS

1.6 The Government of the Republic of Kenya reserves the right to accept
or reject, terminate any tender without assigning reasons for its decision
thereof.

T teiiiiiiieeeeeeeeeeeessssssssnsssssesccscssscccnnnnns

For; PRINCIPAL SECRETARY/INTERIOR
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1. Scope of
Tender

2. Source of
Funds

3. Eligible
Tenderers

1.1

1.2

2.1

31

3.2

3.3

3.4

A.. Introduction

The Procuring Entity indicated in Clause 1 of the TDS invites Tenders for the
provision of Goods as specified in Clause 1 of the TDS and Section VII -
Technical Specification. The successful Tenderer will be expected to supply the
goods within the period stated in Clause 1 of the TDS from the start date specified
in Clause 1 of the TDS.

The successful Tenderer will be expected to complete the supply of the goods by
the required completion date specified in Clause 1 of the TDS.

The Procuring Entity has set aside sufficient funds for the operations of the
Procuring Entity named in Clause 1 of the TDS during the Financial Year
indicated in Clause 2 of the TDS. It is intended that part of the proceeds of the
funds will be applied to cover eligible payments under the contract for the supply
of goods as described in Clause 2 of the TDS.

A Tenderer may be a person, private entity, government-owned entity, subject to
ITT sub-Clause 3.4 or any combination of them with a formal intent to enter into
an agreement or under an existing agreement in the form of a joint venture,
consortium or association. In the case of a joint venture, consortium or association,
unless otherwise specified in Clause 3 of the TDS, all parties shall be jointly and
severally liable.

The invitation for Tenders is open to all suppliers as defined in the PPDA, 2005
and its attendant Public Procurement and Disposal Regulations except where
limited to a preferred or reserved target group as specified in Clause 3 of the TDS.

Local Tenderers shall satisfy all relevant licensing and/or registration requirements
with the appropriate statutory bodies in Kenya as specified in Clause 3 of the TDS.
Foreign Tenderers who are selected as having submitted the lowest evaluated
Tender shall register with the appropriate statutory body and shall be required to
submit evidence of registration as an approved provider in Kenya before signing
the Contract.

A Tenderer shall not have a conflict of interest. All Tenderers found to have a
conflict of interest shall be disqualified. A Tenderer may be considered to have a
conflict of interest with one or more parties in this Tendering process, if he/she
seeks or has a direct or indirect pecuniary interest with another Tenderer or has a
direct or indirect pecuniary interest with a person that would conflict with that
person’s duties with respect to the procurement. Conflicts of interest would arise
where Tenderers:

a) Are associated or have been associated in the past, directly or indirectly
with a firm or any of its affiliates which have been engaged by the
Procuring Entity to provide consulting services for the preparation of the
design, specifications and other documents to be used for the goods to be
purchased under this Invitation for Tenders;

b) Have controlling shareholders in common;

c) Receive or have received any direct or indirect subsidy from any of them;

d) Have the same legal representative for purposes of this Tender;

e) Have a relationship with each other, directly or through common third
parties, that puts them in a position to have access to information about or

9
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4. Eligible
Goods and
Related
Services

3.5

3.6

3.7

3.8

4.2

4.3

4.4

4.5

4.6

influence on the Tender of another Tenderer, or influence the decisions of
the Procuring Entity regarding this Tendering process;

f) Submit more than one Tender in this Tendering process, except as an
alternative Tender as provided for under Clause 6.

g) Have the same subcontractors in more than one Tender, or as Tenderers
and subcontractors simultaneously; or

h) Participated as a consultant in the preparation of the design or technical
specifications of the goods and related services that are the subject of the
Tender.

Tenderers shall not be eligible to submit a Tender if they have been debarred under
Section 115 of the Act.

Tenderers shall provide such evidence and information of their continued
eligibility satisfactory to the Procuring Entity, as specified in Clause 3 of the TDS.

Where the value of goods being procured do not exceed Kshs. 50 Million the
tender shall be reserved for citizen contractors and foreign contractors need not
apply except where so specified in Clause 3 of the TDS.

Tender shall be deemed to be reserved for contractors registered in Kenya except
where so specified in Clause 3 of the TDS if the type of goods being procured
are:-

a) motor vehicles, plant and equipment which are assembled in Kenya;

b) furniture, textile, foodstuffs and other goods made in Kenya; or

¢) goods manufactured, mined, extracted or grown in Kenya.

All goods and related services to be supplied under the contract shall have their
origin in eligible source countries, and all expenditures made under the contract
will be limited to such goods and services. For purpose of this Tender, ineligible
countries, if any, are listed in Clause 4 of the TDS.

For the purposes of this Clause, the term “goods” includes commodities, raw
materials, machinery, equipment and industrial plants, and “related services”
includes services such as insurance, installation, training and initial maintenance.

For purposes of this Clause, “origin” means the place where the goods are mined,
grown, cultivated, produced, manufactured, or processed, or through manufacture,
process, or assembly, another commercially recognized article results that differs
substantially in its basic characteristics from its imported components or the place
from which the related services are supplied.

The nationality of the firm that produces, assembles, distributes, or sells the goods
and services shall not determine their origin.

To establish the eligibility of the supplies and the related services, Tenderers shall
fill the country of origin declarations included in the price schedule for goods and
related services.

If so required in Clause 4 of the TDS, the Tenderer shall demonstrate that it has
been duly authorized by the manufacturer/patent-holder of the goods to supply in
Kenya, the goods indicated in its Tender in the format of the Manufacturer/Patent-
Holder’s Authorization Form provided.

10
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5. One Tender 51
per Tenderer

5.2

5.3

6. Alternative 6.1

Tenders by
Tenderers
6.2
7. Cost of 7.1
Tendering

8. Content of 8.1
Tender
documents

A firm shall submit only one Tender in the same Tendering process, either
individually as a Tenderer or as a partner in a joint venture. However, this does
not prevent a Tenderer from submitting an Alternative Tender as provided for
under Clause 6.2.

No firm can be a subcontractor while submitting a Tender individually or as a
partner of a joint venture in the same Tendering process.

A Tenderer who submits or participates in more than one Tender (other than as a
subcontractor or incases of alternatives that have been permitted or requested) will
cause all the Tenders in which the Tenderer has participated to be disqualified.

Tenderers shall submit offers that comply with the requirements of the Tender
documents, including the basic Tenderer’s technical design as indicated in the
specifications and Schedule of Requirements. Alternatives will not be considered,
unless specifically allowed for in Clause 5 of the TDS. If so allowed, sub-Clause
6.2 shall prevail.

If so allowed in Clause 5 of the TDS, Tenderers wishing to offer technical
alternatives to the requirements of the Tender documents must also submit a
Tender that complies with the requirements of the Tender documents, including the
basic technical design as indicated in the specifications. In addition to submitting
the basic Tender, the Tenderer shall provide all information necessary for a
complete evaluation of the alternative by the Procuring Entity, including technical
specifications, breakdown of prices, and other relevant details. Only the technical
alternatives, if any, of the lowest evaluated Tenderer conforming to the basic
technical requirements shall be considered by the Procuring Entity.

The Tenderer shall bear all costs associated with the preparation and submission of
its Tender, and the Procuring Entity shall in no case be responsible or liable for
those costs, regardless of the conduct or outcome of the Tendering process.

B. Tender documents

The goods required, Tendering procedures, and contract terms are prescribed in the
Tender documents. In addition to the Invitation for Tenders, the Tender
documents which should be read in conjunction with any addenda issued in
accordance with ITT clause 10.2 include:

Section | - Invitation for Tenders
Section Il - Instructions to Tenderers (ITT)
Section Il - Tender Data Sheet (TDS)

Section IV - General Conditions of Contract (GCC)
Section V - Contract Data Sheet (CDS)

Section VI - Schedule of Requirements
Section VII - Technical Specifications
Section VIII -  Tender Forms:-

a) Form of Tender
b) Price schedule for Goods and Related Services
c) Confidential Business Questionnaire

11
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d) Manufacturer’s/Patent Holder’s Authorization Form

Section - IX Tender Security and Declaration Forms:-
a) Tender-Securing Declaration
b) Tender Security/Bid Bond Form
c) Integrity Declaration Form
d) Form of Non-Debarment Statement

Section X Administrative Review Form
FormRB 1

Section XI Contract Forms:-
a) Letter of Acceptance
b) Form of Contract Agreement
c) Performance Bond/Security Form
d) Bank Guarantee for Advance Payments

8.2 The number of copies to be completed and returned with the Tender is specified in
Clause 7 of the TDS.

8.3  The Procuring Entity is not responsible for the completeness of the Tender
documents and their addenda, if they were not appropriately obtained directly from
the Procuring Entity.

84  The Tenderer is expected to examine all instructions, forms, terms and
specifications in the Tender documents. Failure to furnish all information required
by the Tender documents or to submit a Tender substantially responsive to the
Tender documents in every respect will be at the Tenderer’s risk and may result in
the rejection of its Tender.

9.Clarifications 9.1 A prospective Tenderer requiring any clarification of the Tendering documents
may notify the Procuring Entity in writing, including e-mail or facsimile, sent to
the Procuring Entity's address indicated in Clause 8 of theTDS prior to the tender
submission deadline.

9.2 The Procuring Entity will within the period stated in Clause 8 of the TDS respond
in writing to any request for clarification provided that such request is received no
later than the period indicated in the TDS prior to the deadline for the submission
of Tenders prescribed in sub-Clause 22.1.

9.3 Copies of the Procuring Entity's response will be forwarded to all Purchasers of the
Tender documents, including a description of the inquiry, but without identifying
its source.

94 Should the Procuring Entity deem it necessary to amend the Tender documents as
a result of a clarification, it shall do so following the procedure under ITT Clause
10.

10.Amendment  10.1  Before the deadline for submission of Tenders, the Procuring Entity, for any
ggg—jr?gi:s reason, whether at its own initiative or in response to a clarification requested by a
prospective Tenderer, may modify the Tender document by issuing addenda.

102 Any addendum issued shall be part of the Tender document pursuant to sub-Clause

12
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11. Language of
Tender

12. Documents
Constituting
the Tender

13. Documents
Establishing
Eligibility of
Goods and
Related
Services and

10.3

111

11.2

8.1 and shall be communicated in writing to all who have obtained the Tender
documents directly from the Procuring Entity. Prospective Tenderers shall
acknowledge receipt of each addendum in writing by post, electronic mail, telex or
facsimile to the Procuring Entity.

In order to allow prospective Tenderers reasonable time in which to take an
addendum into account in preparing their Tenders, the Procuring Entity, shall
extend the deadline for the submission of Tenders as necessary, where the time
remaining is less than one third of the time allowed for preparation of tenders.

C. Preparation of Tenders

The Tender prepared by the Tenderer, as well as all correspondence and
documents relating to the Tender exchanged by the Tenderer and the Procuring
Entity shall be written in English unless another language is specified in Clause 9
of the TDS.

Supporting documents and printed literature furnished by the Tenderer may be in
another language provided they are accompanied by an accurate translation of the
relevant passages in the language specified in Clause 9 of the TDS, in which case,
for purposes of interpretation of the Tender, the translation shall govern.

The Tender prepared by the Tenderer shall constitute the following
components:

a) Form of Tender and a Price Schedule completed in accordance
with ITT Clauses 15, 16, and 17;

b) Documentary evidence established in accordance with ITT Clause
14 that the Tenderer is eligible to Tender and is qualified to
perform the contract if its Tender is accepted;

c) Documentary evidence established in accordance with ITT sub-Clause
14.3(a) that the Tender has been authorized by the manufacturer/patent
holder to supply the goods into Kenya, where required and where the
supplier is not the manufacturer/patent holder of those goods;

d) Documentary evidence established in accordance with ITT Clause
13 that the goods and ancillary services to be supplied by the
Tenderer are eligible goods and services and conform to the
Tender documents;

e) Tender securing declaration or Tender security furnished in
accordance with ITT Clause 19;

f) Written Power of Attorney authorizing the signatory of the Tender to
commit the Tenderer, in accordance with ITT Clause 21.2; and

g) Any other document required in Clause 10 of the TDS.

Pursuant to ITT Clause 12, the Tenderer shall furnish, as part of its
Tender, documents establishing the eligibility and conformity to the
Tender documents of all goods and related services which the Tenderer
proposes to supply under the contract.
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In the case of imports the documentary evidence of the eligibility of the
goods and related services shall consist of a statement in the Price
Schedule of the country of origin of the goods and related services
offered which shall be confirmed by a certificate of origin issued at the
time of shipment.

The documentary evidence of conformity of the goods and related services to the
Tender documents may be in the form of literature, drawings, and data as
specified in Clause 10 of the TDS, and shall consist of:

a) a detailed description of the essential technical and performance
characteristics of the Goods;

b) an item-by-item commentary on the Procuring Entity’s Technical
Specifications demonstrating substantial responsiveness of the Goods and
Services to those specifications, or a statement of deviations and
exceptions to the provisions of the Technical Specifications; and

c) Any other specific documentation requirement as stated in Clause 10 of
the TDS.

The Tenderer shall also furnish a list giving full particulars, including available
sources and current prices of goods, spare parts, special tools, etc., necessary for
the proper and continuing functioning of the Goods during the period specified in
Clause 11 of the TDS following commencement of the use of the goods by the
Procuring Entity.

For purposes of the commentary to be furnished pursuant to sub-Clause 13.3(c)
above, the Tenderer shall note that standards for workmanship, material, and
equipment, as well as references to brand names or catalogue numbers designated
by the Procuring Entity in its Technical Specifications, are intended to be
descriptive only and not restrictive. The Tenderer may substitute alternative
standards, brand names, and/or catalogue numbers in its Tender, provided that it
demonstrates to the Procuring Entity’s satisfaction that the substitutions ensure
substantial equivalence to those designated in the Technical Specifications.

The required documents and other accompanying documents must be typewritten
in English or as stated inclause 11.1 above. In case any other language than
English is used the pertinent translation into English shall be attached to the
original version.

Pursuant to ITT Clause 13.1, the Tenderer shall furnish, as part of its
Tender, documents establishing the Tenderer’s eligibility to Tender and
its qualifications to perform the contract if its Tender is accepted.

The documentary evidence of the Tenderer’s eligibility to Tender shall
establish to the Procuring Entity’s satisfaction that the Tenderer, at the
time of submission of its Tender, is from an eligible country as defined
under ITT Clause 4.

The documentary evidence of the Tenderer’s qualifications to perform the
contract if its Tender is accepted shall establish to the Procuring Entity’s
satisfaction:
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a) that, in the case of a Tenderer offering to supply goods under the contract
which the Tenderer did not manufacture or otherwise produce, the Tenderer
has been duly authorized by the goods’ Manufacturer/Patent-holder to supply
the goods in Kenya ;

b) The Tenderer has the financial, technical, and production capability necessary
to perform the Contract, meets the qualification and has a successful
performance history in accordance with criteria specified in Clause 12 of the
TDS. If a pre-qualification process has been undertaken for the Contract, the
Tenderer shall, as part of its Tender, update any information submitted with
its pre-qualification;

c) that, in the case of a Tenderer not doing business within Kenya, the Tenderer
is or will be (if awarded the contract) represented by an Agent in Kenya
equipped and able to carry out the Supplier’s maintenance, repair, and spare
parts stocking obligations prescribed in the General Conditions of Contract
and/or Technical Specifications; and

d) That the Tenderer meets the qualification criteria listed in Clause 12 of the
TDS.

When Tendering for more than one Contract under the lots, the Tenderer must
provide evidence that it meets or exceeds the sum of all the individual
requirements for the lots being applied for in regard to:-

a) Average annual turnover;

b) Particular experience including key production rates;

¢) Financial means, etc;

d) Personnel capabilities; and

e) Equipment capabilities.
In case the Tenderer fails to fully meet any of these criteria, it may be qualified
only for those lots for which the Tenderer meets the above requirement.

The Tenderer shall fill the Form of Tender furnished in the Tender
documents.

The Tender Form must be completed without any alterations to its format and no
substitute shall be accepted.

The Tender prices and discounts quoted by the Tenderer in the Form of Tender
and in the Price Schedules shall conform to the requirements specified in the
tender documents.

Unless otherwise indicated in Clause 12 of the TDS, all items in the Schedule of
Requirements must be listed and priced separately in the Price Schedules. If a
Price Schedule shows items listed but not priced, the Tender will be rejected as
being substantially non-responsive. Items not listed in the Price Schedule shall be
assumed to be not included in the Tender and the Tender will be rejected as being
substantially non-responsive.

The Tender price to be quoted in the Tender Form in accordance with sub-Clause
16.1 shall be the total price of the Tender.

The Tenderer shall quote any unconditional discounts and the methodology for
their application in the Tender Form in accordance with sub-Clause 16.9.
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16.5

16.6

The Tenderer shall indicate on the appropriate Price Schedule the unit prices
(where applicable) and total Tender price of the goods it proposes to supply under
the contract

Prices indicated on the Price Schedule shall be entered separately in the
following manner:
a) For goods offered from within Kenya :
1) The price of the goods quoted shall include all duties and other
applicable taxes payable; and
i) The price for inland transportation, insurance, and other local
costs incidental to delivery of the goods to their final destination,
if specified in Clause 12 of the TDS;

b) For goods offered from abroad:
i) The price of the goods shall be quoted using the INCOTERM
specified in Clause 12 of the TDS; and
i) The price for inland transportation, insurance, and other local
costs incidental to delivery of the goods from the port of entry to
their final destination, if specified in Clause 12 of the TDS.
Prices proposed on the Price Schedule for goods and related services shall be
disaggregated. This disaggregation shall be solely for the purpose of facilitating
the comparison of Tenders by the Procuring Entity. This, shall not in any way
limit the Procuring Entity’s right to contract on any of the terms offered:-
a) For Goods:-
i) The price of the Goods, quoted DDP or other INCOTERMS as specified
in Clause 13 of the TDS;
ii) All customs duties, value added tax, and other taxes applicable on the
goods or on the components and raw materials used in their manufacture
or assembly, if the contract is awarded to the Tenderer; and

b) For Related Services

i) The price of the related services,

ii) All customs duties, value added tax, and other taxes applicable in Kenya,
paid or payable, on the related services, if the contract is awarded to the
Tenderer; and

iii) The total price for the item.

Prices quoted by the Tenderer shall be fixed during the Tenderer’s performance of
the contract and not subject to variation on any account, unless otherwise
specified in Clause 13 of the TDS. A Tender submitted with an adjustable price
guotation will be treated as non-responsive and shall be rejected, pursuant to ITT
Clause 28. If, however, in accordance with Clause 13 of the TDS, prices quoted
by the Tenderer shall be subject to adjustment during the performance of the
contract, a Tender submitted with a fixed price tender will not be rejected, but
there will be no price adjustment in any resulting contract.

If so indicated in the Invitation for Tenders and Instructions to Tenderers, that
Tenders are being invited for individual contracts (Lots) or for any combination
of contracts (packages), Tenderers wishing to offer any price reduction for the
award of more than one contract shall specify in their Tender the price reductions
applicable to each package, or alternatively, to individual contracts within a
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package.

Prices shall be quoted in the following currencies:

a) For goods and services that the Tenderer will supply from within Kenya, the
prices shall be quoted in Kenya Shillings, unless otherwise specified in
Clause 14 of the TDS.

b) For goods and related services that the Tenderer will supply from outside
Kenya, or for imported parts or components of goods and related services
originating outside Kenya, the Tender prices shall be quoted in the currency
stated in Clause 14 of the TDS.

a) For purposes of evaluating Tenders, the PE shall fix exchange rates for the
nominated foreign currency by foreign or international Tenderers from
eligible countries.

b) In fixing the exchange rates for the nominated currencies indicated in Clause
14 of the TDS, the PE shall use ruling mean rate obtained from the Central
Bank of Kenya (Website: www.centralbank.go.ke for more information) on
the date of the Tender opening.

c) The fixed exchange rate, which shall be indicated in Clause 14 of the TDS by
the PE, is for purposes of evaluation of tenders ONLY.

d) The rates of exchange to be used by the Tenderer in arriving at the local
currency equivalent and the proportions mentioned in sub-Clause 17.1 above
shall be the selling rates for similar transactions established by the Central
Bank of Kenya prevailing on the date specified in Clause 14 of the TDSor, if
no date is specified, the date 28 days prior to the latest deadline for
submission of Tenders.

e) These exchange rates shall be adjusted for all payments so that no exchange
risk will be borne by the Tenderer. If the Tenderer uses other rates of
exchange, the provisions of sub-Clause 30.1 shall apply. In any case,
payments will be computed using the rates quoted in the Tender.

f)

Tenders shall remain valid for the period specified in Clause 15 of the TDS after
the Tender submission deadline prescribed by the Procuring Entity, pursuant to
ITT Clause 22. A Tender valid for a shorter period shall be rejected by the
Procuring Entity as non-responsive.

In exceptional circumstances, prior to the expiration of the Tender validity period,
the Procuring Entity shall request that the Tenderers consent to an extension of
the period of validity of their Tenders. The request and the Tenderers responses
shall be made through electronic mail and facsimile and/or confirmed in writing.
The Tender security provided under ITT Clause 19A.1 shall also be extended as
appropriate.

A Tenderer may refuse the request without forfeiting its Tender security or
causing to be executed its Tender securing declaration. A Tenderer agreeing to
the request will not be required nor permitted to modify its Tender, but will be
required to extend the validity of its Tender security or Tender Securing
declaration for the period of the extension, and in compliance with ITT Clause 19
in all respects.
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The Tenderer shall fill and submit the Tender Securing Declaration as specified in
Clause 16 of the TDS in the format provided in Section 1X.

The Tender securing declaration is required to protect the Procuring Entity against
any of the risks set out in Clause 19.5 which would warrant the security’s
forfeiture.

The Tender Securing Declaration shall be in accordance with the Form of the
Tender Securing Declaration included in Section 1X.

Any Tender not accompanied by a Declaration in accordance with sub-Clauses
19.1 shall be rejected by the Procuring Entity as non-responsive, pursuant to ITT
Clause 28.

A Tenderer shall be liable to debarment from participating in public procurement:
a) If the Tenderer withdraws its Tender, except as provided in sub-Clauses
18.2; or
b) In the case of a successful Tenderer, if the Tenderer fails within the
specified time limit to:
i) Sign the contract, or
i) Furnish the required performance security.

In addition, pursuant to ITT Clause 12, if specified in Clause 17 of the TDS, the
Tenderer shall furnish as part of its Tender a Tender Security in original form and
in the amount and currency specified in the TDS.

The Tender security shall be denominated in the currency of the Tender and shall
be in one of the following forms as specified in Clause 17 of the TDS:
a) cash
b) a bank guarantee;
€) an insurance company guarantee issued by an insurance firm approved by
the PPOA; or
d) an irrevocable letter of credit.

Any tender security must be valid for a period of at least 30 (thirty) days after the
expiry of the tender validity period.

The Tender security shall be payable promptly upon written demand by the
Procuring Entity in case any of the conditions listed in sub-Clause 20.7 are
invoked.

Unsuccessful Tenderers’ Tender security will be discharged or returned as
promptly as possible but not later than the expiration of the period of Tender
validity prescribed by the Procuring Entity pursuant to ITT Clause 18.

The successful Tenderer’s Tender security will be discharged upon the Tenderer
signing the contract pursuant to ITT Clause 40, and furnishing the performance
security, pursuant to ITT Clause 41.

The Tender security shall be forfeited if a Tenderer:
a) Withdraws its Tender during the period of Tender validity specified in sub-
Clause 18.1 except as provided for in sub-Clause 18.2; or
b) Does not accept the correction of errors pursuant to ITT Clause 32; or
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c¢) In the case of a successful Tenderer, if the Tenderer fails:
1) To sign the contract in accordance with ITT Clause 40; or
i) To furnish performance security in accordance with ITT Clause 41.

The Tenderer shall prepare an original and the number of copies of the Tender
indicated in Clause 18 of the TDS, clearly marking each “ORIGINAL” and
“COPY,” as appropriate. In the event of any discrepancy between them, the
original shall prevail.

The original and the copies of the Tender shall be typed or written in indelible ink
and shall be signed by the Tenderer or a person or persons duly authorized to sign
on behalf of the Tenderer. This authorization shall consist of a written
confirmation and shall be attached to the Tender. The name and position held by
each person signing the authorization must be typed or printed below the
signature. All pages of the Tender, except for un-amended printed literature, shall
be initialled by the person or persons signing the Tender.

Any interlineations, erasures, or overwriting shall be valid only if they are signed
or initialled by the person or persons signing the Tender.

D. Submission of Tenders

The Tenderer shall seal the original and each copy of the Tender in separate
envelopes, duly marking the envelopes as “ORIGINAL” and “COPY.” The
envelopes shall then be sealed in an outer envelope securely sealed in such a
manner that opening and resealing cannot be achieved undetected.

The inner and outer envelopes shall:

a) Be addressed to the Procuring Entity at the address given in Clause 19 of the
TDS; and

b) Bear the tender name indicated in Clause 19 of the TDS, the Invitation for
Tenders (ITT) title and number indicated in Clause 19 of the TDS, and a
statement: “DO NOT OPEN BEFORE, 24" January 2020 atl0am” to be
completed with the time and the date specified in sub-Clause 22.1.

In addition to the identification required in sub-Clause 21.2, the inner envelopes
shall also indicate the name and address of the Tenderer to enable the Tender to
be returned unopened in case it is declared “late” pursuant to ITT Clause 23 and
for matching purpose under ITT Clause 24.

If all envelopes are not sealed and marked as required by sub-Clause 21.2, the
Procuring Entity will assume no responsibility for the misplacement or premature
opening of Tender.

Tenders shall be received by the Procuring Entity at the address specified under
sub-Clause 21.2 no later than the date and time specified in Clause 19 of the
TDS.

The Procuring Entity may, in exceptional circumstances and at its discretion,
extend the deadline for the submission of Tenders by amending the Tender
documents in accordance with ITT Clause 10, in which case all rights and
obligations of the Procuring Entity and Tenderers previously subject to the
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deadline will thereafter be subject to the new deadline.

The extension of the deadline for submission of Tenders shall not be made later
than the period specified in Clause 19 of the TDS before the expiry of the original
deadline.

The Procuring Entity shall not consider for evaluation any Tender that arrives
after the deadline for submission of Tenders.

Any Tender received by the Procuring Entity after the deadline for submission of
Tenders shall be declared late, rejected and returned unopened to the Tenderer.

A Tenderer may modify, substitute or withdraw its Tender after it has been
submitted, provided that written notice of the modification, substitution or
withdrawal of the Tender, is received by the Procuring Entity prior to the deadline
for submission of Tenders.

The Tenderer’s modification, substitution or withdrawal notice shall be prepared,
sealed, marked, and dispatched in accordance with the provisions of ITT Clauses
21 and 22 with the outer and inner envelopes additionally marked
“MODIFICATION”  “SUBSTITUTION” or “WITHDRAWAL” as
appropriate. The notice may also be sent by electronic mail or facsimile but
followed by a signed confirmation copy, postmarked not later than the deadline
for submission of Tenders.

Tenders may only be modified by withdrawal of one or more pages of the original
Tender and submission of replacement pages of the Tender in accordance with
sub-Clause 25.1. Modifications submitted in any other way shall not be taken into
account in the evaluation of Tenders. Each modified page must be marked
“MODIFIED” with the date of modification.

Tenderers may only offer discounts to or otherwise modify the prices of their
Tenders by substituting Tender modifications in accordance with this Clause or
included in the original Tender submission.

No Tender may be withdrawn, replaced or modified in the interval between the
deadline for submission of Tenders and the expiration of the period of Tender
validity specified by the Tenderer on the Form of Tender. Withdrawal of a Tender
during this interval shall result in the Tenderer’s forfeiture of its Tender security
or execution of the Tender Securing Declaration, pursuant to the ITT sub-Clause
19.50r 20.7.

E. Opening and Evaluation of Tenders

26.1 The Procuring Entity will open all Tenders including modifications, substitutions

or withdrawal notices made pursuant to ITT Clause 24, in public, in the presence
of Tenderers or their representatives who choose to attend, and other parties with
a legitimate interest in the Tender proceedings at the place, on the date and at the
time, specified in Clause 21 of the TDS. The Tenderers’ representatives present
shall sign a register as proof of their attendance.
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Where it is stated in the TDS that technical and financial proposals shall be
submitted in separate envelopes, only the technical envelope will be opened at the
initial opening of Tenders. The financial envelope will be opened following
technical evaluation and only in respect of those offers that pass the technical
evaluation.

Envelopes marked “WITHDRAWAL” shall be opened and read out first.
Tenders for which an acceptable notice of withdrawal has been submitted
pursuant to ITT Clause 25 shall not be opened but returned to the Tenderer. If the
withdrawal envelope does not contain a copy of the ‘“Power of Attorney”
confirming the signature of the person duly authorized to sign on behalf of the
Tenderer, the corresponding Tender will be opened. Subsequently, all envelopes
marked ""MODIFICATION" shall be opened and the submissions therein read
out in appropriate detail. Thereafter all envelopes marked “SUBSTITUTION”
shall be opened and the submissions therein read out in appropriate detail.

All other envelopes shall be opened one at a time. The Tenderers’ names, the
tender prices except where numerous items are quoted separately, the total
amount of each Tender and of any alternative Tender (if alternatives have been
requested or permitted), any discounts, the presence or absence of Tender
security, Tender Securing Declaration and such other details as the Tender
Opening Committee may consider appropriate, will be announced by the
Secretary of the Tender Opening Committee at the opening. If technical
evaluation precedes the opening of financial offers, no prices will be read out at
the opening of the technical offers.

Tenders or modifications that are not opened and not read out at the Tender
opening shall not be considered further for evaluation, irrespective of the
circumstances. In particular, any discount offered by a Tenderer which is not read
out at Tender opening shall not be considered further.

Tenderers are advised to send in a representative with knowledge of the content of
the Tender who may verify where necessary the information read out from the
submitted documents.

No Tender will be disqualified at Tender opening except for late Tenders which
shall be rejected and returned unopened to the Tenderer, pursuant to ITT Clause
24,

The Secretary of the Tender Opening Committee shall prepare minutes of the
tender opening. The record of the Tender opening attendees shall be in the Tender
Opening Register and shall include, as a minimum: the name of the Tenderer and
whether or not there is a withdrawal, substitution or modification, the Tender
price per Lot if applicable, including any discounts and alternative offers and the
presence or absence of a Tender Security or Tender Securing Declaration.

The Tenderers’ representatives who are present shall be requested to sign the
record. The omission of a Tenderer’s representative’s signature on the record
shall not invalidate the contents and affect the record.

A copy of the minutes of the Tender opening shall be furnished to individual
Tenderers upon request.
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Information relating to the examination, clarification, evaluation and comparison
of Tenders and recommendation of contract award shall not be disclosed to
Tenderers or any other persons not officially concerned with such process until
the award to the successful Tenderer has been announced.

Any effort by a Tenderer to influence the Procuring Entity processing of Tenders
or award decisions may result in the rejection of its Tender.

To assist in the examination, evaluation and comparison of Tenders and post-
qualification of the Tenderers, the Procuring Entity may, at its discretion, ask any
Tenderer for a clarification of its Tender including breakdown of prices. Any
clarification submitted by a Tenderer that is not in response to a request by the
Procuring Entity shall not be considered.

The request for clarification and the response shall be in writing or by email, or
facsimile but no change in the price or substance of the Tender shall be sought,
offered, or permitted except as required to confirm the correction of arithmetic
errors discovered by the Evaluation Committee in the evaluation of the Tenders in
accordance with ITT Clause 31.

From the time of tender opening to the time of Contract award if any Tenderer
wishes to contact the Procuring Entity on any matter related to the Tender it
should do so in writing.

The evaluation and comparison of tender shall be done using the procedures and
criteria set out in TDS and no other criteria shall be used.
In evaluation of tenders the Procuring Entity shall systematically proceed in the
following stages:-

a) Preliminary evaluation;

b) Technical evaluation;

¢) Financial evaluation; and

d) Post-qualification where specified in the TDS

Prior to the detailed evaluation of tenders, the Procuring Entity, through its
Evaluation Committee, shall first conduct a preliminary evaluation of tenders to
determine whether:

a) Each tender has been submitted in the required format;

b) Any tender security submitted is in the required form, amount and

validity period;

c) The tender has been signed by the person lawfully authorized to do so;

d) The required number of copies of the tender have been submitted,;

e) The tender is valid for the period required;

f)  All required documents and information have been submitted; and

g) Any required samples have been submitted.

The Procuring Entity's determination of a Tender's responsiveness will be based
on the contents of the Tender itself in comparison with the documents required in
the Tender.

A substantially responsive Tender is one which conforms to all the terms,
conditions, and specifications of the Tendering documents, without material
deviation that does not depart from the requirements set out in the tender
documents. A material deviation is one that:-
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a) affects in any substantial way the scope, quality, or performance of the
services;

b) limits in any substantial way, inconsistent with the tender documents, the
Procuring Entity's rights or the Tenderers obligations under the Contract;
or

c) if rectified, would affect unfairly the competitive position of other
tenderers presenting substantially responsive tenders.

The Procuring Entity will confirm that the documents and information specified
under ITT Clauses 12, 13 and 14 have been provided in the Tender. If any of
these documents or information is missing, or is not provided in accordance with
the Instructions to Tenderers, the Tender shall be rejected.

The Procuring Entity may waive any minor informality, non-conformity, or
irregularity in a Tender which does not constitute a material deviation, provided
such waiver does not prejudice or affect the relative ranking of any Tenderer.

If a Tender is not substantially responsive, it will be rejected by the Procuring
Entity and may not subsequently be made responsive by the Tenderer by
correction of the non-conformity.

The Procuring Entity shall examine the Tender to confirm that all terms and
conditions specified in the General Conditions of Contract and the Contract Data
Sheet have been accepted by the Tenderer without any material deviation. If there
is found any material deviation from the General Conditions or Contract Data
Sheet the tender shall be rejected

The Procuring Entity shall evaluate the technical aspects of the Tender submitted
in accordance with ITT Clause 13, to confirm that all requirements specified in
Section VI — Schedule of Requirements of the Tender documents and Section VI
— Technical Specifications have been met without material deviation.

In evaluating the technical specifications and schedule of requirements, the
Procuring Entity may apply a weighted scoring or “YES/NO” approach as
specified in the TDS.

If after the examination of the terms and conditions and the technical evaluation,
the Procuring Entity determines that the Tender is not technically responsive in
accordance with this clause, it shall reject the tender.

Tenders determined to be substantially responsive will be checked for any
arithmetic errors. Errors will be corrected as follows:-

a) If there is a discrepancy between unit prices and the total price that is
obtained by multiplying the unit price and quantity, the unit price shall
prevail, and the total price shall be corrected;

b) If there is an error in a total corresponding to the addition or subtraction
of subtotals, the subtotals shall prevail and the total shall be corrected,
and

¢) Where there is a discrepancy between the amounts in figures and in
words, the amount in words will govern.
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The amount stated in the Tender will be adjusted by the Procuring Entity in
accordance with the above procedure for the correction of errors and, with, the
concurrence of the Tenderer, shall be considered as binding upon the Tenderer. If
the Tenderer does not accept the corrected amount, its Tender will then be
rejected, and the Tender security shall be forfeited or the Tender Securing
Declaration may be executed in accordance with 11T sub-Clause 19.5 or 20.7.

To facilitate evaluation and comparison, the Procuring Entity will convert all
Tender prices expressed in the various currencies in which they are payable to
either:
a) the Kenya Shilling at the selling exchange rate established for similar
transactions by the Central Bank of Kenya as specified in 11T sub-clause
17.2
OR
b) The currency widely used in international trade, such as U.S. dollars as
specified in ITT sub-clause 17.1 at the specified rate of exchange.

The source of the exchange rate shall be the Central Bank of Kenya. The currency
selected for converting Tender prices to a common base for the purpose of
evaluation, along with the date of the exchange rate, are specified in Clause 23 of
the TDS.

The Procuring Entity shall evaluate and compare only the Tenders determined to
be substantially responsive, pursuant to ITT Clause 30.

The Procuring Entity’s evaluation of a Tender will include and take into account:-
a) all taxes
b) Inland transportation, Insurance and incidentals.
c) Delivery schedule.
d) Deviation in payment schedule.
e) Total cost of ownership:-
i) Cost of spare parts
ii) Spare parts and after sales service facilities in Kenya
iii) Operating and maintenance costs
iv) Performance and productivity of the equipment.
v) Specific additional criteria in the tender documents.

Margin of preference in the evaluated price of the tender shall be applied to

candidateswhere applicable as follows:-

a) 6% of the evaluated price of the tender, where percentage of shareholding of
the Kenyan citizens is less than 20%;

b) 8% of the evaluated price of the tender, where the percentage of shareholding
of Kenyan citizens is less than 51% but above 20%;

c) 10% of the evaluated price of the tender, where the percentage of
shareholding of the Kenyan citizens is more than 51%.

d) 15% of the evaluated price of the tender where goods are manufactured
mined, extracted or grown in Kenya.

If specified in Clause 22 of the TDS Post-qualification shall be undertaken by the
Procuring Entity prior to award of the tender.

The Procuring Entity will determine to its satisfaction whether the Tenderer that
is selected as having submitted the lowest evaluated responsive Tender is
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37. Procuring
Entity’s Right
to Pre-
Contract
Variation of
Quantities

38. Notification of
Award

34.3

344

35.1

35.2

36.1

36.2

36.3

371

38.1

qualified to perform the contract satisfactorily, in accordance with the criteria
listed in ITT Clauses 13 and 14.

The determination will take into account the Tenderer’s financial, technical, and
production capabilities. It will be based upon an examination of the
documentary/physical evidence of the Tenderer’s qualifications submitted by the
Tenderer, as well as such other information as the Procuring Entity deems
necessary and appropriate. Factors not included in these Tender documents shall
not be used in the evaluation of the Tenderers’ qualifications.

An affirmative determination/due diligence will be a prerequisite for award of the
contract to the Tenderer. A negative determination will result in rejection of the
Tenderer’s Tender, in which event the Procuring Entity will proceed to the next
lowest evaluated Tender to make a similar determination of that Tenderer’s

capabilities to perform satisfactorily.

F. Award of Contract

Subject to ITT Clauses 30 to 34, the Procuring Entity will award the Contract to
the Tenderer whose Tender has been determined to be substantially responsive to
the Tender documents and who has offered the lowest Evaluated Tender Price,
provided that such Tenderer has been determined to be:

a) Eligible in accordance with the provisions of ITT Clause 3;
b) Is determined to be qualified to perform the Contract satisfactorily; and
¢) Successful negotiations have been concluded, if any.

If, pursuant to ITT sub-Clause 14.4, this Contract is being let on a “slice and
package” basis, the lowest evaluated Tender price will be determined when
evaluating this Contract in conjunction with other Contracts to be awarded
concurrently, taking into account any discounts offered by the Tenderers for
award of more than one Contract.

Notwithstanding ITT Clause 31, the Procuring Entity reserves the right to accept
or reject any Tender, all tenders and to terminate all procurement proceedings at
any time prior to notification of Contract award, without incurring any liability to
the affected Tenderer(s)

Notice of the Termination of procurement proceedings shall promptly be given to
all Tenderers.

The Procuring Entity shall upon request communicate to any Tenderer the
grounds for its termination of the procurement proceedings within 14 days from
the date of request.

The Procuring Entity reserves the right at the time of contract award to increase or
decrease the quantity of goods or related services originally specified in these
Tender documents (schedule of requirements) provided this does not exceed the
percentage indicated in clause 26 of the TDS, without any change in unit price or
other terms and conditions of the Tender and Tender documents.

The Tenderer whose Tender has been accepted will be notified of the award by
the Procuring Entity prior to expiration of the Tender validity period by e-mail, or
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39. Post Tender
Concurrence

40. Signing of
Contract

41. Performance
Security

38.2

38.3

38.4

39.1

39.2

40.1

40.2

41.1

facsimile and confirmed by registered letter. This letter (hereinafter and in the
Conditions of Contract called the "Letter of Acceptance™) will state the sum that
the Procuring Entity will pay the Tenderer in consideration of the supply of goods
as prescribed by the Contract (hereinafter and in the Contract called the "Contract
Price).

The notification of award will constitute the formation of the Contract, subject to
the Tenderer furnishing the Performance Security (if required) in accordance with
ITT Clause 41 and signing of the contract in accordance with sub-Clause 40.2.

At the same time as the person submitting the successful tender is notified, the
Procuring Entity will notify each unsuccessful Tenderer, the name of the
successful Tenderer and the Contract amount and will discharge the Tender
security or Tender securing declaration of the Tenderers if it was required in the
procurement proceedings.

If, after notification of award, a Tenderer wishes to ascertain the grounds on
which its Tender was unsuccessful, it should address its request to the Accounting
Officer who shall, within fourteen days after a request, provide written reasons as
to why the tender was unsuccessful. However, failure to take this opportunity to
clarify the grounds for rejection does not affect the Tenderer’s right to seek
immediate review by the Public Procurement Administrative Review Board under
Clause 44.

Limited consultations may be undertaken with the successful Tenderer relating to
the following areas:-

a) minor alteration to the technical details of the statement of requirements;

b) minor amendment to the contract data sheet;

c¢) affirming payment schedule and arrangements;

d) finalising delivery schedule and arrangements; or

e) any other details that were not apparent or could not be finalised at the time

of tendering.

Where limited consultations fail to realise concurrence necessary to result into an
agreement, the Procuring Entity may invite the next ranked Tenderer for
consultations. Where consultations are commenced with the next ranked
Tenderer, the Procuring Entity shall not revisit failed consultations with other
tenderers.

Promptly after notification, the Procuring Entity shall send the successful
Tenderer the agreement and Contract Data Sheet, incorporating all agreements
between the parties obtained as a result of Contract negotiations.

Within the period specified in the notification of awardbut not less than fourteen
(14) days since notification of award of contract, the successful Tenderer shall
sign and date the contract and return it to the Procuring Entity. No contract is
formed between the person submitting the successful tender and the procuring
entity until the written contract is entered into and signed by all parties.

If so specified in the Contract Data Sheet the successful Tenderer shall within
twenty one(21) days, but no earlier than fourteen (14) days, after receipt of the
Letter of Acceptance (Notification of Award), deliver to the Procuring Entity a
Performance Security in the amount and in the form stipulated in clause 27 of the
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42. Advance
Payment

43. Fraud and
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41.2

413

421

42.2
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TDS and in clause 4 of the CDS.

The Performance Security provided by the successful Tenderer shall either be in
the form of a Bank Guarantee or Insurance Bond. The issuing bank must be
reputable and registered in Kenya while the issuing Insurance Company must be
one of those approved by PPOA to issue tender securities.

Failure of the successful Tenderer to comply with the requirement of sub-Clause
39.1 shall constitute sufficient grounds for the annulment of the award and
forfeiture of the Tender security, and reported for debarment by PPOA.

If so provided for in the TDS, the Procuring Entity on exceptional circumstances
may provide an Advance Payment on the Contract Price as stipulated in the
General Conditions of Contract.

The Advance Payment request shall be accompanied by an Advance Payment
Security (Guarantee) in the form provided in Section IX. For the purpose of
receiving the Advance Payment, the Tenderer shall make an estimate of, and
include in its Tender, the expenses that will be incurred in order to commence
Delivery of Goods.

The Procuring Entity as well as Tenderers shall observe the highest standard of
ethics during the procurement and execution of the resultant contract. In
pursuance of this policy. For the purpose of this provision, the following
definitions are provided:-

“Corrupt practice” includes the offering, giving, receiving or soliciting of
anything of value to influence the action of a public official in the procurement or
disposal process or in contract execution;

“Fraudulent practice” includes a misrepresentation of fact in order to influence a
procurement or disposal process or the exercise of a contract to the detriment of
the Procuring Entity and includes collusive practices amongst Tenderers prior to
or after Tender submission designed to establish Tender prices at artificial non
competitive levels and deprive the procuring entity of the benefits of free and
open competition;

“Collusive practice” means an arrangement between two or more suppliers,
contractors and subcontractors designed to achieve an improper purpose,
including to influence improperly the actions of a procuring entity (PE) prior to or
after Tender submission , designed to establish Tender prices at artificial non-
competitive levels and to deprive the PE of the benefit of free and open
competition;

“Coercive practice” means impairing or harming, or threatening to impair or
harm, directly or indirectly a supplier, contractor or subcontractor or the property
of either to influence improperly the actions of a PE;

“Obstructive practice” means deliberately destroying, falsifying, altering or
concealing of evidence material to the investigation or making false statements to
investigators in order to materially impede an investigation into allegations of a
corrupt, fraudulent, coercive or collusive practice; and /or threatening, harassing
or intimidating any party to prevent it from disclosing its knowledge of matters
relevant to the investigation or from pursuing the investigation.

The Procuring Entity shall reject a proposal for award if it determines that the

Tenderer recommended for award has engaged in any of the above practices in
competing for the contract;
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47. Decision by 47.1
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The Procuring Entity shall cancel the contract for goods and related services if it
at any time determines that corrupt or fraudulent practices were engaged in by
representatives of the procuring entity and the Contractor.

G. Review of Procurement Decisions

A Tenderer who claims to have suffered or risks suffering loss or damage or injury as
a result of breach of a duty imposed on the Procuring Entity by the PPDA, 2005 or its
attendant Regulations or this procurement proceeding may lodge an appeal at the
Public Procurement Administrative Review Board. The following matters, however,
shall not be subject to administrative review:

a) The choice of procurement method:;

b) A decision by the procuring entity to reject all tenders,

¢) Where a contract is signed in accordance with Clause 39; and

d) Where an appeal is frivolous.

The Tenderer shall submit an application for review in the number of copies and pay
fees as prescribed by regulations within fourteen (14) days of the Tenderer/Tenderer
becoming or should have become aware of the circumstances giving rise to the
complaint or dispute.

Any application for administrative review shall be submitted in writing to the
Secretary, Public Procurement Administrative Review Board on Form RB 1 (which
may be downloaded from the PPOA website) at the following address:-

The Secretary,

Public Procurement Administrative Review Board,
10" Floor, National Bank House

P.O. Box 58535-00200,

NAIROBI, Kenya.

Tel: +254 (0) 20 324 4000

Email: info@ppoa.go.ke

Website: www.ppoa.go.ke

The format for the application for administrative review shall include:

a) Reasons for the complaint, including any alleged breach of the PPDA or its
attendant Regulations;

b) An explanation of how the provisions of the aforementioned Act and
Regulations in a)or provision has been breached or omitted, including the
dates and name of the responsible public officer, where known;

c) Statements or other evidence supporting the complaint where available as the
applicant(tenderer) considers necessary in support of its request;

d) Remedies sought; and

e) Any other information relevant to the complaint.

Upon completing a review the Review Board may do any one or more of the

following —

a) annul anything the procuring entity has done in the procurement proceedings,
including annulling the procurement proceedings in their entirety;
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b) give directions to the procuring entity with respect to anything to be done or
redone in the procurement proceedings;

¢) substitute the decision of the Review Board for any decision of the procuring
entity in the procurement proceedings; or

d) Order the payment of costs as between parties to the review.

47.2 The decision of the Administrative Review Board shall be final unless the Tenderer
institutes an appeal with High Court of Kenya.

48. Judicial 48.1 A decision made by the Review Board shall, be final and binding on the parties

Review unless judicial review thereof commences within fourteen days from the date of the
Review Board’s decision.

49. Submission of  49.1 A Tenderer who claims to have suffered or risks suffering loss or damage or injury as

50. &Orgp'sli.”ts to a result of breach of a duty imposed on a Procuring Entity by the PPDA, 2005 or
Procurement PPDR, 2006 may lodge a complaint at the Public Procurement Oversight Authority at
Oversight any time within a tendering or contractual period at the following address:-

Authority

The Director General,

Public Procurement Oversight Authority.

11" Floor National Bank Building,

Harambee Avenue ,

P.O. Box 58535-00200

NAIROBI, Kenya.

Tel: +254 (0) 20 324 4000

Fax: +254 (0) 20 2213105, 3244377, 3244277
email: info@ppoa.go.ke, complaints@ppoa.go.ke
Website: www.ppoa.go.ke
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SECTION Ill: TENDER DATA SHEET
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KCGS/001/2019-20/DSS  Tender

Name: SUPPLY,

MACHINERY/EQUIPMENT AND RELATED PARTS ON PV DORIA

TENDER DATA SHEET

The following specific data for the goods to be procured shall complement, supplement, or amend the
provisions in the Instructions to Tenderers (ITT). Whenever there is a conflict, the provisions herein
shall prevail over those in ITT.

TDS
Clause
Number

ITT
Clause
Number

Amendments of, and Supplements to, Clauses in the Instruction to
Tenderers

A. Introduction

11

Name of Procuring Entity: Ministry of Interior and Coordination of
National Government, Kenya Coast Guard Services.

The subject of procurement is: Tender No. MICNG/KCGS/001/2019-
2020

Tender Name: Tender Name: SUPPLY, INSTALLATION AND
TESTING OF COMPONENT AND RELATED PARTS ON PV
DORIA

1.2

Required completion date for supply of the Goods: within one hundred
and twenty (120) days from the date of the contract

2.1

Financial year for the operations of the Procuring Entity:

2019/2020

Name of Project: Tender No. MICNG/KCGS/001/2019-2020  Tender
Name: Tender Name: SUPPLY, INSTALLATION AND TESTING
OF MACHINERY/EQUIPMENT AND RELATED PARTS ON PV
DORIA Name of financing institution: Government of Kenya (GOK)

Name and identification number of the Contract

Tender Name: SUPPLY, INSTALLATION AND TESTING OF
MACHINERY/EQUIPMENT AND RELATED PARTS ON PV
DORIA

Tender No. MICNG/KCGS/001/2019-2020

3.1

A joint Venture, consortium or an association is applicable. All parties
shall be jointly and severally liable...“YES”

3.2

Specify the target group for preference or reservations- restricted

3.3

Specify the statutory bodies and documents — applicable statutory and
regulatory bodies

3.6

Specify the evidence and information required.

(i) Must attach a copy of Valid Tax compliance certificate

(i) Must attach a copy of Registration Certificate or Certificate of
Incorporation

(iii) Duly Completed, signed and stamped form of tender

(iv) Duly Completed, signed and stamped Confidential Business
Questionnaire

(v) Duly completed ,signed and stamped Integrity Declaration Form

(vi) Duly completed, signed and stamped non-Debarment Statement
Form

(vii) Duly filled, signed, and stamped Tender Securing
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Declaration form.

(viii) Copies of CR12 for Incorporated Companies, ID of
directors for registered firms.

(ix) Company profile

(x) Attach Single Business Permit

(xi) Attach evidence of similar works in the last three years

(xii) Manufacturer Authorization ( copy)

(xiii) Duration for completion of service

(xiv) Schedule of prices in format provided herein.

(xv) Prices shall be Kshs Vat inclusive
3.7 Non-citizen contractors allowed to participate in the Tender:” NO”

4, 4.1 Ineligible country(s) is or are — those debarred by a UN resolution
4.6 Manufacturers’ Authorization Required- Applicable
Patent-Holder’s Authorization Required- N/Applicable

5. 6.1 Alternative Tenders to the requirements of the Tender documents will not
be permitted.

Tender documents

7. 8.2 The number of copies of the Tender to be completed and returned
IN ADDITION to the original shall be ONE (1No.).

( Two documents to be returned; ORIGINAL AND COPY)

8. 9.1 The address for clarification of Tender documents is
Attention: email address: doss.kcgs@interior.go.ke, kcgs@interior.go.ke
Kenya Coast Guard Service
P.O. Box 86943 -80100

LIWATONI - MOMBASA

9.2 Period to respond to request for clarification — Seven Days
Period prior to deadline for submission of Tenders for the Tenderers to
request clarifications 14days.

9. 111 The Language of all correspondence and documents related to the Tender is:
English

10. 12.1 Other document required pursuantto 12.1 (g) : None.

11 134 The Tenderer shall also furnish a list giving full particulars, including
available sources and current prices of goods, spare parts, special tools, etc.,
necessary for the proper and continuing functioning of the Goods — during the
warranty period or six months whichever is longer

12. 14.3 Attach list of clients, Local Purchase Order/ Local Service Order/ completion
certificates

16.6 The price of the goods shall be KENYA SHILLINGS
13. 16.8 The price shall be fixed during the contract period
14. 17.2 a) For goods and related services originating in Kenya the currency of the

Tender shall be Kenya Shillings;

b) For goods and related services originating outside of Kenya , the
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Tenderer shall express its Tender in KENYA SHILLINGS
17.2 For the purpose of evaluation only, the rate of exchange to be used will be 1
currency = number Kshs(to 2 decimal places).
The currency that shall be used for bid evaluation and comparison purposes to
convert all bid prices expressed in various currencies into a single currency is:
Kenya Shillings
The source of exchange rate shall be The Central Bank of Kenya.
The date for the exchange rate shall be: The bid closing day
15. 18.1 The Tender validity period shall be 150 days.
16. 19.1 A Tender Securing Declaration form shall be filled by the Tenderer.
Value/should be a requirement
17. 20.1 Tender security required — value
20.2 Specify the form of tender security — format
20.3 Specify the tender security validity — define period
18. 21.1 The number of copies of the Tender to be completed and returned in addition
to the original shall be ONE (1 NO) ( Two documents to be returned;
ORIGINAL AND COPY)
Submission of Tenders
19. 23.1 (a) Tender shall be submitted to
DIRECTORATE OF SUPPORT SERVICES KENYA COAST GUARD
SERVICE OFFICES,
LOCATED AT THE MONITORING CONTROL AND SURVEILLANCE
CENTRE BUILDING,
FISHERIES COMPLEX LIWATONI MOMBASA;
ALONG TAIB NASIR ROAD OPPOSITE MILLY GLASS WORKS
The deadline for bid submission is:
Date: 24th January 2020
Time: 10.00am local time.
(b) Tender name: - 1.1 ciiiiiiieieiiicattettsntsntsasnssnsnns
TENDER NO. tiriiiiiiiiiiiiiiiinieinicineicssscsncconnns
23.2
The deadline for Tender submission is
(a) Day: Thursday
(b) Date: 24th January 2020
(c) Time: 11.00am local time
23.3 Extension of the deadline for submission of Tenders shall not be made later than closing
date.
19. 25.1 No Substitution, alteration, change of format or modification to the standard tender
document is allowed.
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21. 26.1 Date of opening tender: 24th January 2020
Place: Liwatoni Fisheries Complex
Time: 10.00am local time.
29.1 The evaluation and comparison of tender shall be done using the procedures and
criteria set out in TDS and no other criteria shall be used.
29.2 Evaluation Criteria

The evaluation of tenders shall systematically proceed in the following stages;

Preliminary Evaluation shall include

(1) Company profile (Mandatory).

(i) Postal and physical address of the business (Mandatory).

(i)  Email address (Mandatory).

(iv) Copy of Crl2 for Incorporated companies /National Identity Cards of directors; for
Business Registration, an official search and national identity card for proprietors.
(Mandatory)

(v) Registration certificate (Mandatory)

(vi) Copy of valid Single Business Permit (Mandatory)

(vii)  Pin/VAT Certificate (attach copy) (Mandatory)

(viii)  Valid Tax compliance certificate

(ix)  Atable of contents page clearly indicating Sections and Page Numbers
(Mandatory).

x) All pages must be serialized (Mandatory)

(xi)  List of clients and evidence of supply/services for similar works on sea going
vessels/ in the past three years (Mandatory).

(xii)  Manufacturer Authorization (copy) (Mandatory).

(xiii)  Inspection, repair and maintenance on sea going vessels/or related shore-based
works/services -class or equivalent certification (Mandatory).

(xiv) Duration for completion of supply/service (Mandatory).

(xv)  Schedule of prices in format provided herein (Mandatory).

(xvi) Prices shall be Kshs Vat inclusive (Mandatory).

(xvii) Tenderer’s complete set of Audited Accounts for the last three years 2015/16,
2016/17 and 2017/18 (Mandatory)

(xviii) Filled, stamped, signed Business Questionnaire Form (Mandatory).

(xix) Filled, stamped, signed tender securing declaration Form ( N/A).

(xx)  Filled, stamped, signed Form of Tender (Mandatory).

(xxi) Filled, stamped, signed Integrity Declaration Form (Mandatory).

(xxii) Duly completed, signed and stamped Non-Debarment Statement Form
(Mandatory).

(xxiii) Confirmation that No substitution, alteration, changes of format or
modification of the standard tender document (Mandatory).

(xxiv) Confirmation that all forms or spaces to be filled in the original tender
document and copy of the tender document are typed or written in indelible ink and
signed (Mandatory).

(xxv) Confirmation that both original and one copies of the tender document have
been submitted (Mandatory).

(xxvi)  Authorization to bind the company/business and to sign all the tender
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documents duly signed by directors/ proprietors (Mandatory)
(xxvii)  Tender security — 5% of the total quote in Kenya Shillings VAT inclusive.

Note: Noncompliance with any MANDATORY requirement be deemed to be non-
responsive and will automatically result in disqualification.

Note: Non- responsive bidders in preliminary evaluation shall be disqualified.

22, 34.1 Prior to award of successful tender the Procuring Entity may conduct post-qualification and
due diligence of the successful tender in reference of the documents submitted.

23. 32.4 The source of the exchange rate shall be the Central Bank of Kenya. The currency selected for
converting Tender prices to a common base for the purpose of evaluation, along with the date
of the exchange rate, Kenya Shillings, date of exchange is the tender closing date

32.3 The currency that shall be used for bid evaluation and comparison purposes to convert all bid
prices expressed in various currencies into a single currency is: Kenya Shillings

26 37.1 Pre-contract variations of quantities - NOT REQUIRED

27 41.1 Performance Security — 5%

38.1 Notification of award shall be in writing inform of Notification of award letter
42.1 The Advance Payment shall be limited to: Not Applicable.

SECTION IV: GENERAL CONDITIONS OF CONTRACT
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1. Definitions

1.1

General Conditions of Contract

In this Contract, the following terms shall be interpreted as indicated:

(a) “CDS” means the Contract Data Sheet applying to the named contract by which
the GCC may be amended or supplemented.

(b) “Completion” means the fulfilment of the delivery of goods and related
services by the Supplier in accordance with the terms and conditions set forth in
the contract

(c) “Contract Price” means the price payable to the Supplier as specified under the
Contract, subject to such additions and adjustment here to or deduction there
from as may be made pursuant to the contract for the full and proper
performance of its contractual obligations.

(d) “Contract” means the agreement entered into between the Procuring Entity and
the Supplier, as recorded in the Contract Form signed by the parties, including
all attachments and appendices thereto and all documents incorporated by
reference therein.

(e) “corrupt practice” means the offering, giving, receiving, or soliciting of
anything of value to influence the action of a public official in the procurement
process or in contract execution and includes, inter alia, bribery and extortion or
coercion which involves threats of injury to person, property or reputation.

(f) “Day” means calendar day.

(9) “Delivery” means the transfer of the goods from the supplier of equipment,
machinery, and /or other materials which the Supplier is required to supply to
the Procuring Entity under Contract.

(h) “Effective Date” means the date on which this Contract becomes effective
pursuant to Clause 1 of the CDS

(i) “Eligible Country" means the countries and territories eligible for participation
in procurements financed by the specified institution.

(J) “End User” means the unit(s) where the goods will be used, as named in Clause
1 of the CDS.

(k) “Force Majeure” means an event or situation beyond the control of the parties
and not involving the parties’ fault or negligence and not foreseeable, is
unavoidable, and is not due to negligence or lack of care on the part of the
parties. Such events may include, but are not restricted to, wars or revolutions,
fires, floods, epidemics, quarantine, restrictions, acts of terrorism, piracy and
freight embargoes.

(I) “fraudulent practice” includes misrepresentation of fact in order to influence a
procurement or disposal process or the exercise of a contract to the detriment of
the Procuring Entity, and includes collusive practises amongst bidders prior to
or after bid submission designed to establish bid prices at artificial non
competitive levels and to deprive the Procuring Entity of the benefits of free
and open competition.

(m) “GCC” means the General Conditions of Contract contained in this section.

(n) “Origin” means the place where the Goods were mined, grown, or produced or
from which the Services are supplied. Goods are produced when, through
manufacturing, processing, or substantial and major assembly of components, a
commercially recognized new produce results that is substantially different in
basic characteristics or in purpose or utility from its components.

(0) “Procuring Entity” means the entity purchasing the Goods and related service,
as named in Clause 1 of the CDS.

(p) “Project Site” where applicable, means the place or places named in Clause 1 of
the CDS.

(q) “Related Services” means those services ancillary to the supply of the Goods,
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such as transportation and insurance, and any other incidental services, such as
installation, commissioning, provision of technical assistance, training, initial
maintenance and other such obligations of the Supplier covered under the
Contract.

(r) “Supplier” means the individual, private or public entity or a combination of the
above whose Tender to perform the contract has been accepted by the Procuring
Entity and is named as such in the Contract Agreement, and includes the legal
successors or permitted assigns of the supplier.

These General Conditions shall apply to the extent that they are not superseded by
provisions of other parts of the Contract.

The Contract and all correspondence and documents relating to the contract
exchanged by the Supplier and the Procuring Entity shall be written in English,
unless another language is specified in Clause 2 of the CDS. The version of the
Contract written in the specified language shall govern its interpretation.

The contract shall be governed and interpreted in accordance with the laws of
Kenya, unless otherwise specified in Clause 3 of the CDS.

The origin of Goods and Services means the place where the goods are mined,
grown, cultivated, produced, manufactured, or processed, or through manufacture,
process, or assembly, another commercially recognized article results that differs
substantially in its basic characteristics from its imported components or the place
from which the related services are supplied.

The nationality of the firm that produces, assembles, distributes, or sells the goods
and services shall not determine their origin.

The Goods supplied under this Contract shall conform to the standards mentioned in
the Technical Specifications, and, when no applicable standard is mentioned, to the
authoritative standards appropriate to Kenya. Such standards shall be the latest
issued by the concerned institution.

The Supplier shall not, without the Procuring Entity’s prior written consent,
disclose the Contract, or any provision thereof, or any specification, plan, drawing,
pattern, sample, or information furnished by or on behalf of the Procuring Entity in
connection therewith, to any person other than a person employed by the Supplier in
the performance of the Contract. Disclosure to any such employed person shall be
made in confidence and shall extend only so far as may be necessary for purposes
of such performance.

The Supplier shall not, without the Procuring Entity’s prior written consent, make
use of any document or information enumerated in GCC Clause 7.1 except for
purposes of performing the Contract.

Any document, other than the Contract itself, enumerated in GCC Clause 7.1 shall
remain the property of the Procuring Entity and shall be returned (all copies) to the
Procuring Entity on completion of the Supplier’s performance under the Contract if
so required by the Procuring Entity .

The Supplier shall allow the Government of Kenya and/or donor agencies involved
in financing the project to inspect the Supplier’s accounts and records relating to the
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performance of the Supplier and to have them audited by auditors appointed by the
Government of Kenya and/or the appropriate donor agencies, if so required.

Where the Procuring Entity suffers any loss or damage due to infringement of
patent, trademark, or industrial design rights occasioned by the Supplier arising
from use of the Goods or any part thereof in Kenya, the Supplier shall indemnify
the Procuring Entity against all third-party claims.

Within twenty-one (21) days of receipt of the notification of Contract award, the
successful Tenderer shall furnish to the Procuring Entity the performance security
in the amount specified in Clause 4 of the CDS.

The proceeds of the performance security shall be payable to the Procuring Entity
as compensation for any loss resulting from the Supplier’s failure to complete its
obligations under the Contract.

The performance security shall be denominated in the currency of the Contract, or

in a freely convertible currency acceptable to the Procuring Entity and shall be in

one of the following forms:

(a) abank guarantee,

(b) abanker’s cheque/cash.

(c) anirrevocable letter of credit, or

(d) an insurance bond issued by a reputable insurance company approved by
PPOA.

The performance security will be discharged by the Procuring Entity and returned to
the Supplier not later than thirty (30) days following the date of completion of the
Supplier’s performance obligations under the Contract, including any warranty
obligations, unless otherwise specified in Clause 4 of the CDS.

The Procuring Entity or its representative shall have the right to inspect and /or to
test the Goods to confirm their conformity to the Contract specifications at no extra
cost to the Procuring Entity. The Procuring Entity shall notify the Supplier in
writing, in a timely manner, of the identity of any representatives retained for these
purposes.

The inspections and tests may be conducted on the premises of the Supplier or its
subcontractor(s), at point of delivery, and/or at the Goods’ final destination as
specified in Clause 5 of the CDS and the Technical Specifications shall specify
what inspections and tests shall be carried out. If conducted on the premises of the
Supplier or its subcontractor(s), all reasonable facilities and assistance, including
access to drawings and production data, shall be furnished to the inspectors at no
charge to the Procuring Entity.

Should any inspected or tested Goods fail to conform to the Specifications, the
Procuring Entity may reject the Goods, and the Supplier shall replace the rejected
Goods to meet specification requirements free of cost to the Procuring Entity.

The Procuring Entity’s right to inspect, test and, where necessary, reject Goods after
the Goods’ arrival in the Procuring Entity’s country shall in no way be limited by
reason of the Goods having previously been inspected, tested, and passed by the
Procuring Entity or its representative prior to the Goods’ shipment from the country
of origin.
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Nothing in GCC Clause 10 shall in any way release the supplier from any warranty
or other obligations under this Contract.

The supplier shall provide such packing of the Goods as is required to prevent their
damage or deterioration during transit to their final destination, as indicated in the
Contract. The packing shall be sufficient to withstand, without limitation, rough
handling during transit and exposure to extreme temperatures, salt and precipitation
during transit, and open storage. Packing case size and weights shall take into
consideration, where appropriate, the remoteness of the Goods final destination and
the absence of heavy handling facilities at all points in transit.

The packing, marking, and documentation within and outside the packages shall
comply strictly with such special requirements as shall be expressly provided for in
the Contract, including additional requirements, if any, specified in Clause 6 of the
CDS, and in any subsequent instructions ordered by the Procuring Entity.

Delivery of the Goods shall be made by the Supplier in accordance with the terms
specified in the Schedule of Requirements. The details of insurance and
transportation shall be as provided by the INCOTERM and/or other documents to
be furnished by the Supplier as are specified in Clause 7 of the CDS.

For purposes of the Contract, “DDP", “CIP”, “CIF”, “FCA”, “FOB”, “EXW” and
other trade terms used to describe the obligations of the parties shall have the
meanings assigned to them by the current edition of INCOTERMS published by the
International Chamber of Commerce.

The Supplier may be required to provide any or all of the following services,

including additional services, if any, specified in Clause 8 of the CDS:

(a) Performance or supervision of on-site assembly and/or start-up of the supplied
Goods;

(b) Furnishing of tools required for assembly and/or maintenance of the supplied
Goods;

(c) Furnishing of a detailed operations and maintenance manual for each
appropriate unit of the supplied Goods;

(d) Performance or supervision or maintenance and/or repair of the supplied Goods,
for a period of time agreed by the parties, provided that this service shall not
relieve the Supplier of any warranty obligations under this Contract; and

(e) Training of the Procuring Entity’s personnel, at the Supplier’s plant and/or on-
site, in assembly, start-up, operation, maintenance, and/or repair of the supplied
Goods.

Supplier shall carry sufficient inventories to assure ex-stock supply of consumable
spares for the Goods. Other spare parts and components shall be supplied as
promptly as possible and in any event within the period specified in the Clause 9 of
the CDS.

Such spare parts as the Procuring Entity may select to purchase from the Supplier,

provided that this selection shall not relieve the Supplier of any warranty

obligations under the Contract; and In the event of termination of production of the

spare parts:

i) Advance notification to the Procuring Entity of the pending termination, in
sufficient time to permit the Procuring Entity to procure needed requirements;
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and
ii) Following such termination, furnishing at no cost to the Procuring Entity, the
blueprints, drawings, and specifications of the spare parts, if requested.

The Supplier warrants that the Goods supplied under the Contract are new, unused,
of the most recent or current models, and that they incorporate all recent
improvements in design and materials unless provided otherwise in the Contract.
The Supplier further warrants that all Goods supplied under this Contract shall have
no defect, arising from design, materials, or workmanship (except when the design
and/or material is required by the Procuring Entity, specifications) or from any act
or omission of the Supplier, that may develop under normal use of the supplied
Goods in the prevailing conditions .

This warranty shall remain valid for a period specified in Clause 10 of the CDS
after the Goods, or any portion thereof as the case may be, have been delivered to
and accepted at the final destination indicated in the Contract, or for a period
specified in Clause 10 of the CDS after the date of shipment from the port or place
of loading in the source country, whichever period concludes earlier, unless
specified otherwise in Clause 10 of the CDS.

The Procuring Entity shall promptly notify the Supplier in writing of any claims
arising under this warranty.

Upon receipt of such notice, the Supplier shall, within the period specified in
Clause 10 of the CDS and with all reasonable speed, repair or replace the defective
Goods or parts thereof, without costs to the Procuring Entity other than, where
applicable, the cost of inland delivery of the repaired or replaced Goods or parts
from EXW or the named port or place of entry to the final destination.

If the Supplier, having been notified, fails to remedy the defect(s) within the period
specified in Clause 10 of the CDS, the Procuring Entity may proceed to take such
remedial action as may be necessary, at the Supplier’s risk and expense and without
prejudice to any other rights which the Procuring Entity may have against the
Supplier under the Contract.

The method and conditions of payment to be made to the Supplier under this
Contract shall be specified in Clause 11 of the CDS.

The Supplier’s request(s) for payment shall be made to the Procuring Entity in
writing, accompanied by an invoice describing, as appropriate, the Goods delivered
and Services performed, and by documents submitted pursuant to GCC Clause 12,
and upon fulfilment of other obligations stipulated in the Contract.

After delivery and acceptance of the Goods, payments shall be made promptly by the
Procuring Entity, within thirty (30) days after submission of a valid invoice or claim
by the Supplier, or such other period as specified in Clause 11 of the CDS.

If the Procuring Entity makes a late payment, the Supplier shall be paid interest on
the late payment. Interest shall be calculated from the date by which the payment
should have been made up to the date when the late payment is made at the
prevailing Central Bank rate or as specified in Clause 11 of the CDS.

The currency or currencies in which payment is made to the Supplier under this
Contract shall be specified in Clause 11 of the CDS.
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The contract price shall be as specified in the Contract Agreement.

Prices charged by the Supplier for Goods delivered and Services performed under
the Contract shall not vary from the prices quoted by the Supplier in its Tender.Any
price variation must be based on the prevailing consumer price index of the Kenya
National Bureau of Statistics or the Central Bank of Kenya inflation rate.

If the Procuring Entity at any time wishes to make changes within the general scope
of the Contract may request the Supplier to provide a quotation on the effect of the
change on the time and the cost of the contract on the basis of the contract price.

Any quotation for additional cost or time by the Supplier for adjustment under this
clause must be presented within fourteen (14) days from the date of the Supplier’s
receipt of the Procuring Entity’s request for change order.

If the Procuring Entity accepts the Supplier’s quotation he will issue a formal
Change Order in writing. The Supplier will not be eligible to claim reimbursement
for any change to the contract unless he is in receipt of such formal written
instruction.

All variations must collectively not exceed 10% of the original contract quantity for
goods and/or incidental services.

Subject to GCC Clause 18, no variation in or modification of the terms of the
Contract shall be made except by written amendment signed by the parties.

Neither the Procuring Entity nor the Supplier shall assign, in whole or in part,
obligations under this Contract, except with the prior written consent of the other

party.

The Supplier shall notify the Procuring Entity in writing of all subcontracts awarded
under this contract if not already specified in the Tender. Such notification, in the
original Tender or later, shall not relieve the Supplier from any liability or
obligation under the contract.

Subcontracts must comply with the provision of GCC.

Delivery of the Goods and performance of Services shall be made by the Supplier in
accordance with the time schedule prescribed by the Procuring Entity in the
Schedule of Requirements.

If at any time during performance of the Contract, the Supplier or its
subcontractor(s) should encounter conditions impeding timely delivery of the
Goods and performance of Services, the Supplier shall promptly notify the
Procuring Entity in writing of the fact of the delay, it’s likely duration and its
cause(s). As soon as practicable after receipt of the Supplier’s notice, the Procuring
Entity shall evaluate the situation and may at its discretion extend the Supplier’s
time for performance, with or without liquidated damages, in which case the
extension shall be ratified by the parties by amendment of Contract.

Except as provided under GCC Clause 24, a delay by the Supplier in the
performance of its delivery obligations shall render the Supplier liable to the
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imposition of liquidated damages pursuant to GCC Clause 23, unless an extension
of time is agreed upon pursuant to GCC Clause 22.2 without the application of
liquidated damages.

Subject to GCC Clause 27, if the Supplier fails to deliver any or all of the Goods or
to perform the Services within the period(s) specified in the Contract, the Procuring
Entity shall, without prejudice to its other remedies under the Contract, deduct from
the Contract Price, as liquidated damages, a sum equivalent to the percentage
specified in Clause 12 of the CDS of the delivered price of the delayed Goods or
unperformed Services for each week or part thereof of delay until actual delivery or
performance, up to a maximum deduction of the percentage specified in Clause 12
of the CDS. Once the maximum is reached, the Procuring Entity may consider
termination of the Contract pursuant to GCC Clause 24.

The Procuring Entity or the Supplier, without prejudice to any other remedy for
breach of Contract, by written notice of default sent to the concerned party may
terminate the Contract if the other party causes a fundamental breach of the
Contract.

Fundamental breaches of Contract shall include, but shall not be limited to the

following:

(@) The Supplier fails to deliver any or all of the Goods within the period(s)
specified in the Contract, or within any extension thereof granted by the
Procuring Entity pursuant to GCC Clause 22; or

(b) The Supplier fails to perform any other obligation(s) under the Contract;

(c) The supplier has abandoned or repudiated the contract.

(d) The Procuring Entity or the Supplier is made bankrupt or goes into liquidation
other than for a reconstruction or amalgamation;

(e) The Procuring Entity gives Notice that goods delivered with a defect is a
fundamental breach of Contract and the Supplier fails to correct it within a
reasonable period of time determined by the Procuring Entity ; and

(f) The supplier, in the judgment of the Procuring Entity, has engaged in corrupt or
fraudulent practices in competing for or in executing the Contract.

If the Procuring Entity terminates the Contract pursuant to GCC Clause 24.2 (f)

above the amount of Liquidated Damages specified in Clause 13 ofthe CDS shall

immediately become due from the Supplier to the Procuring Entity.

The Procuring Entity may at any time terminate the Contract by giving written
notice to the Supplier if the Supplier becomes bankrupt or otherwise insolvent. In
this event, termination will be without compensation to the Supplier, provided that
such termination will not prejudice or affect any right of action or remedy which
has accrued or will accrue thereafter to the Procuring Entity.

Notwithstanding the provisions of GCC Clauses 24 and 25, the Supplier shall not be
liable for forfeiture of its performance security, liquidated damages, or termination
for default if and to the extent that its delay in performance or other failure to
perform its obligations under the Contract is the result of an event of Force
Majeure.

If a Force Majeure situation arises, the Supplier shall promptly notify the Procuring
Entity in writing of such condition and the cause thereof. Unless otherwise directed
by the Procuring Entity in writing, the Supplier shall continue to perform its
obligations under the Contract as far as is reasonably practical, and shall seek all

42



Tender No.

KCGS/001/2019-20/DSS  Tender Name: SUPPLY, INSTALLATION AND TESTNG OF
MACHINERY/EQUIPMENT AND RELATED PARTS ON PV DORIA

27. Disputes

28. Procedure
for Disputes

29. Limitation of

Liability

30. Notices

31. Taxes and
Duties

27.1

28.1

29.1

30.1

30.2

311

31.2

reasonable alternative means for performance not prevented by the Force Majeure
event.

If any dispute or difference of any kind whatsoever shall arise between the
Procuring Entity and the Supplier in connection with or arising out of the Contract,
the parties shall make every effort to resolve amicably such dispute or difference by
mutual consultation.

If the dispute is not solved by mutual consultation, either party may refer the matter
to an Arbitrator.

The arbitration shall be conducted in accordance with the arbitration procedure
published by the institution named and in the place shown in the Clause 14 of the
CDS.

Except in cases of criminal negligence or wilful conduct, and in the case of
infringement pursuant to GCC Clause 8,

The supplier shall not be liable to the Procuring Entity , whether in contract, tort, or
otherwise, for any indirect or consequential loss or damage, loss of use, loss of
production, or loss of profits or interest costs, provided that this exclusion shall not
apply to any obligation of the Supplier to pay liquidated damages to the Procuring
Entity ; and

The aggregate liability of the Supplier to the Procuring Entity , whether under the
Contract, in tort or otherwise, shall not exceed the total Contract Price, provided
that this limitation shall not apply to the cost of repairing or replacing defective
equipment or to any obligation of the Supplier to indemnify the Procuring Entity
with respect to patent infringement.

Any notice given by one party to the other pursuant to this Contract shall be sent to
the other party in writing or by facsimile or e-mail and confirmed in writing through
registered mail to address specified in Clause 15 of the CDS.

A notice shall be effective when delivered or on the notice’s effective date,
whichever is later.

The Supplier shall be entirely responsible for all taxes, stamp duties, license fees,
and other such levies imposed inside and outside the Republic of Kenya.

If any tax exemptions, reductions, allowances or privileges may be available to the
Supplier in the Republic of Kenya, the Procuring Entity shall use its best efforts to
enable the Supplier to benefit from any such tax savings to the maximum allowable
extent.
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Contract Data Sheet

The following Contract Data shall supplement the General Conditions of Contract. Whenever there is
a conflict, the provisions herein shall prevail over those in the General Conditions of Contract. The
corresponding clause number of the GCC is indicated in parentheses.

CDS GCC Amendments of, and Supplements to, Clauses in the General Conditions of
Clause Clause Contract
Number | Number

Definitions (GCC Clause 1)

1. 1.1(h) The effective date of the contract is ; Date of signing the contract. Contract
is effective for one hundred and twenty days (120 days)

1.1(j) The End user is: Ministry of Interior and Coordination of National
Government -KENYA COAST GUARD SERVICE
1.1(0) The Procuring Entity is: -Ministry of Interior and Coordination of National
Government- Kenya Coast Guard Service
1.1(p) The Project site: Kenya Coast Guard Service premises at Liwatoni
Fisheries Office, Mombasa along Taib Nasir Road
Governing Language (GCC Clause 3)
2. 3.1 The Governing Language if not English shall be: Not Applicable
Applicable Law (GCC Clause 4)
3. 4.1 The Applicable Law shall be: Laws of the Republic of Kenya
Performance Security (GCC Clause 9)
4. 9.1 A Performance Security shall be required.
If a Performance Security is required, the amount shall be:
5% Of the Contract Value from a reputable bank or an insurance firm
approved by PPRA
9.2 After delivery and acceptance of the Goods, the performance security shall be
discharged- after 30 days the successful installation and testing of the installation
Inspections and Tests (GCC Clause 10)

5. 10.1 Inspection, installation and testing of the goods shall be at the Kenya Coast
Guard PV Doria within Kilindini Harbor. The procuring entity will provide
access to the vessel.

Packing (GCC Clause 11)

6. 111 The Goods shall be packed properly in accordance with standard import
packing and as specified by the Procuring Entity in the Technical
Specification

Delivery and Documents (GCC Clause 12)
7. 12.1 (a) For Goods supplied from abroad: N/A
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(b) Goods must be delivered with Manufacturers’ User manuals, catalogues
and respective other documents all in English

(c) Goods shall be delivered upon issuance of an approved Local
Purchase Order approved by an authorised government officer(s).

Incidental Services (GCC Clause 13)

13.1

Incidental services to be provided are: service and maintenance within the
warranty period at no cost to the procuring entity

Spare Parts (GCC Clause 14)

141

The bidder shall demonstrate that spare parts shall be available locally for a
minimum period of 2 years from the date of contract

Warranty (GCC Clause 15)

10.

15.1

In partial modification of the provisions, the warranty period shall be 12
months from date of acceptance of the Goods. The Supplier shall, in addition,
comply with the performance and/or consumption guarantees specified under
the Contract. If, for reasons attributable to the Supplier, these guarantees are
not attained in whole or in part, the Supplier shall, at its discretion, either:

(a) Make such changes, modifications, and/or additions to the Goods or
any part thereof as may be necessary in order to attain the contractual
guarantees specified in the Contract at its own cost and expense and
to carry out further performance tests.

or

(b) Pay liquidated damages to the Procuring Entity with respect to the failure
to meet the contractual guarantees. The rate of these liquidated damages
shall be 0.20 per cent per day of undelivered materials/goods value up to
the sum equivalent to the amount of ten percent of the contract value

152

The period for correction of defects in the warranty period is: within fourteen
(14) days from the date of notification of defect

Payment (GCC Clause 16)

11.

16.1

The method and conditions of payment to be made to the Supplier-
through bank transfer to an account provided by the supplier

16.2

Period for payment following a valid invoice: within sixty (60) days

16.3

(a) Goods shall be paid upon satisfactory acceptable delivery and after
issuance of inspection and acceptance certificate by inspection and
acceptance committee and upon successful testing of the installation.

(b) Rate to be used for paying the Supplier’s interest on the late payment
made by Procuring Entity shall be the Central Bank of Kenya rate

16.4

The payment currency to the supplier under this contract shall be the
currency of bid. Kenya Shillings.
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The source of exchange rate shall be The Central Bank of Kenya.
The date for the exchange rate shall be: The bid closing day

Liquidated Damages (GCC Clause 23)

12. | 23.1 Applicable rate: 0.2 per cent per day of undelivered materials/good’s
value.
Maximum deduction-20%
13. | 23.1 In the event of corrupt or fraudulent practice or any breach of the
Integrity Declaration, the Supplier shall be liable to pay to the Procuring
Entity 100% of the Contract Price.
Procedure for Disputes (GCC Clause 28).
14. | 28.1 Avrbitration institution shall be
Contracts entered into with foreign Supplier: N/A
In the case of a dispute between the Purchaser and the Supplier the
dispute shall be settled at the Nairobi Center for International
Avrbitration in accordance with rules and regulation of the Center
Contracts entered into with Suppliers from the Purchaser’s country
In the case of a dispute between the Purchaser and the Supplier, which
is from the Purchaser’s country, the dispute shall be referred to
adjudication or arbitration at the Nairobi Center for International
Arbitration in accordance with rules and regulation of the Center
Notices (GCC Clause 30)
15. |30.1 Procuring Entity’s address for notice purposes:

Director General,

Kenya Coast Guard Service,
P.O. Box 86943-00100,
MOMBASA - KENYA

Supplier’s address for notice purposes:
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SECTION VI SCHEDULE OF REQUIREMENT
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SUPPLY,

SCHEDULE OF REQUIREMENTS

The delivery schedule expressed as Days/weeks/months stipulates hereafter a delivery date
which is the date of delivery (INCOTERM DDP unless otherwise specified).

TECHNICAL SPECIFICATIONS

5.1 General

5.1.1 These specifications describe the requirements for goods/Services. Tenderers are
requested to submit with their offers the detailed specifications, drawings, catalogues,
etc for the products/Services they intend to supply.

5.1.2 Tenderers must indicate on the specifications sheets whether the equipment offered
comply with each specified requirement.

5.1.3 All the dimensions of the stickers to be supplied shall not be less than those required in
these specifications. Deviations from the basic requirements, if any shall be explained
in detail in writing with the offer, with supporting data such as calculation sheets, etc.
The procuring entity reserves the right to reject the products, if such deviations shall
be found critical to the use and operation of the products.

5.1.4 Tenderers to visit/undertake survey on ship before submission of tender &  sign
attendance list on ship Doria (Mandatory).

5.1.5 Tenderers will be provided with relevant technical drawings (attached to the Tender

document
5.1.6 The tenderers are required to present information along with their offers as follows:
Q) Shortest possible delivery period of each product
(i) Information on proper representative including their names and addresses.

KCGS DORIA REQUIREMENT/SPECIFICATIONS (SPARES/SERVICE)

S/NO | Equipment Defect Specifications Requirement | Qty Kshs Total Compliance | Delivery
Vat Exc | Vat period
Inclusive (weeks)
1 Main engine | Exhaust Spray ring with | Supply, install | Tpc Mandatory
(Port) MTU | system flange  (DN600 | & testing
16V4000M93L | (burnt PN10 24inch)
exhaust Material:  Super
bellow) duplex - ANSI
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INSTALLATION AND TESTNG OF

2507 Tpc
Spare Bellow
Cold room | Burned Control Supply 2pc Mandatory
compressor transforme | transformer
control panel r due to | capacity 300VA
water Frequency 50
ingress Hz,
Class ‘F’
Cold room sea | Weak Pump-motor Supply, install | 2pc Mandatory
water  cooling | motor assembly & testing
pump & piping | windings TF Marine serial
due to | no AC/1502803,
water type TC22
ingress 230/400vac
3phase, 3.7A,
50hz, 2900rpm,
0.75kw
Sea water | On Site | Inspect To be Mandatory
cooling inspection corroded deter
pump parts, mined
suction & fabricate & | on
discharge supply new | site
pipes & pipes/flanges/ | inspec
flange bolts tion
corroded
Sewage Cracked Pump- motor | Supply 2pc Mandatory
Treatment Plant | rubber assembly Nr
(STP) sludge | stator mp/1506307, mv
pump 44 3ph
230/400v.
HMN, 0.7KW,
(H=40/3mt, Q
25/50lt/min), 50
hz, 1420 rpm
Sewage Burned Pump- motor | Supply 2pc Mandatory
Treatment Plant | windings assembly  TF32,
(STP) sea water | due to | S/no
pump water ML/1500834
ingress 50hz, 400v,
0.37kw,
1450rmp,
2.2/11.3A
Fresh water | Burned Hydrophore Supply 2pc Mandatory
system 2x | windings pump motor
hydrophore due to | assembly
pumps water Serial
ingress 1503002400v,
50hz, 1.5kw,
2900 rpms
Evac system | Burned Pump-15MB-D Supply, install | 2pc Mandatory
vacuum pump windings vacuumerator & testing
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due to | product no
water 029015001, serial
ingress no 02-201505-
04-1174
Motor-1P55
IMB9-50hz,
220/380v,
2.2kw, 2880
rpm
8 Water maker | Burned S/no 1118022 | Supply 2pc Mandatory
plant (RO Plant) | windings type AMHE 802,
low pressure sea | due to | AA2, 400V,
water pump water 50HZ, 0.75KW,
ingress 2900RPM,3A
9 Air conditioning | Defective Model no | Supply, install | 2pc Mandatory
unit (AHU) | compressio | MTZ144HU4AVE | & testing
Compressor no2 | n valves , S/noFA
DANFOS 1007166772,
400V, 50HZ,
130A
10 Air conditioning | Corroded | On Site | Inspect To be Mandatory
unit (AHU) sea | pipes inspection corroded deter
water supply & parts, mined
discharge pipes fabricate & | on-
supply new | Site
pipe/flanges/ | inspec
bolts tion
11 RBB Boat port | Worn out | P/N 6PK 2065- | Supply and | 4 fan- Mandatory
engine (Volvo | fan belt & | Volvo install fan | belt
engine) bearings belt &
Bearing bearing 4pairs
(tensioner) P/N bearin
13-42 > ACM+Fe | Service gs
< engine
12 Main port | Gives MTU- Supply 6pcs Mandatory
engine raw | wrong XOOE50208386
water sensor readings 488,77,1031
2 bar -
40T100
4.5v (2) US ©,
4)
13 Main port | Gives XO0O018659 Supply 9pcs Mandatory
engine charged | wrong GO0315
air pressure | readings
sensor
14 Mechanical tool | Heavy 320 pcs Supply 1 Mandatory
box duty
Marine
grade
15 Impressed Corrosion | System Investigate & | ICCP Mandatory
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Current
Cathodic
Protection
(ICCP)

due to | (as per drawings | diagnose
Earthing to be provided) source of the
problem Earthing, and

fix/repair the
problem to
avoid
corrosion due
malfunctionin
g  cathodic
protection

Technical evaluation Criteria

5.1.7

5.1.8

Kenya Coast Guard Service will evaluate and compare the tenders which have been determined to be
substantially responsive as follows:

a.

SKQ ~h o

Preliminary Evaluation (adherence to ALL mandatory requirements - Only
bidders who meet all mandatory requirements shall proceed to detailed technical
evaluation.)

Detailed technical evaluation based on the below requirements:

List of clients and evidence of supply/services for similar works on sea going
vessels in the past three years (25% marks).

Inspection, repair and maintenance on sea going vessels/ shore based
service/works -class or equivalent certification (20% marks)

Equipment repair/maintenance facilities of sea going vessels (15% marks)
Manufacturer Authorization (copy) (15% marks).

Duration for completion of supply/service (15% marks).

Specifications and Information Brochures of the items quoted for and details of
their country of origin and brands. Bidders shall submit a list for items quoted for
(10 marks)

Candidates will require to score a minimum of 85% of technical evaluation to proceed to the
next stage of evaluation i.e financial evaluation
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A. FORM OF TENDER

To:
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Description:



Tender No. KCGS/001/2019-20/DSS Tender Name: SUPPLY, INSTALLATION AND TESTNG OF
MACHINERY/EQUIPMENT AND RELATED PARTS ON PV DORIA

Sir/Madam,

Having examined the Tender documents including Addenda Nos.
.................................................. , the receipt of which is hereby duly acknowledged, we, the
undersigned, offer to supply and deliVer ... ] in conformity
with the said Tender documents for the sum of [.....cccooviiiiiiiiiiccecc or such
other sums as may be ascertained in accordance with the Schedule of Prices attached herewith and
made part of this Tender.

We undertake, if our Tender is accepted, to deliver the Goods in accordance with the delivery schedule
specified in the Schedule of Requirements.

If our Tender is accepted, we undertake to provide a performance security in the form, in the amounts,
and within the times specified in the Tender documents.

We agree to abide by this Tender for the Tender validity period specified in Clause 18.1 of the TDS,
and it shall remain binding upon us and may be accepted at any time before the expiration of that
period.

We are not participating, as Tenderers, in more than one Tender in this Tendering process.

Our firm, its affiliates or subsidiaries — including any subcontractors or suppliers for any part of the
contract — has not been declared ineligible by the Government of Kenya under Kenyan laws.

Until a formal Contract is prepared and executed, this Tender, together with your written acceptance
thereof and your notification of award, shall constitute a binding Contract between us.

We understand that you are not bound to accept the lowest or any Tender you may receive.

We certify/confirm that we comply with the eligibility requirements as per ITT Clause 3 of the Tender
documents

Dated this day of 20
(Name)
[signature] [in the capacity of]

Duly authorized to sign Tender for and on behalf of
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B. QUESTIONNAIRE FORM

You are requested to give the particulars indicated in Part 1 and either Part 2(a), 2(b) or 2 (c)
whichever applied to your type of business
You are advised that it is a serious offence to give false information on this form

Part 1 — General:

BUSINESS INAITIC ... .ottt e e e et
Location of DUSINESS PIrOIMIUISES. .. ...ueunint ettt ettt ettt et e e ettt et e e eeens
PlOt NO. e Street/Road ........cooiiiiii
Postal Address .........coeeviiiinininnn. Tel No. .o, Fax ....c.oooiine Email ................
NALUTE OF BUSINESS ... . ettt ettt e e e e e e ettt e aeas
Registration Certificate INO. ........iuiti e e ettt e et e
Maximum value of business which you can handle at any one time —KES. .............cooiiiiiiiiiiiiiiinn..
Name of your bankers ............coovviiiiiiiiiiniiiiiieeennn, Branch ........ccoooviiiiiiiii

Part 2 (a) — Sole Proprietor

Yourname infull .. ... .. AZe it
Nationality ........ccovvviiiiiiiiiiiiiiieanns, Country of Origin ..........oovviiiiiniiiiiiineieeennn.

*Citizenship details .......o.oiiniiiii

Part 2 (b) — Partnership

Given details of partners as follows:
Name Nationality *Citizenship Details Shares

Part 2 (c) — Registered Company

Private or PUDLIC ... o
State the nominal and issued capital of company-

NomINal K E S, oo e
ISSUB KE S, ... e

Given details of all directors as follows

Name Nationality *Citizenship Details Shares

Part 2 (d) —Co-operative Society

Given details of Central Management Committee Members as follows:
Name Nationality *Citizenship Details Designation
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We, the undersigned declare that the information contained in and attached to this form is true and accurate as of
the date of tender submission

Authorized Signature;

Name and Title of Signatory:

Name of Tenderer:

Address:

*If a Kenya Citizen, indicate under “Citizenship Details” whether by Birth, naturalization or registration.
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C. MANUFACTURER’S/PATENT-HOLDER’S AUTHORIZATION

FORM
T 0
WHEREAS [name of the
manufacturer] who are established and reputable manufacturers of ....................... [name
and/or description of the goods] having factories at ....................ocoeiiiiiininnnn.. [address
of factory] do hereby authorize .............................. [name and address of Agent] to

submit a tender, and subsequently negotiate and sign the Contract with you against tender No.
............................ [reference of the Tender] for the above goods manufactured by us.

We hereby extend our full guarantee and warranty as per the General Conditions of Contract
for the goods offered for supply by the above firm against this Invitation for Tenders.

[signature for and on behalf of manufacturer]

Note: This letter of authority should be on the letterhead of the Manufacturer and should be signed
by a person competent and having the power of attorney to bind the Manufacturer. It should
be included by the Tenderer in its Tender.
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SECTION IX: TENDER SECURITY AND DECLARATION
FORMS
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A. TENDER SECURITY (BANK GUARANTEE)

Bank Letterhead

Whereas .........ooooiiiiiiiii [name of the tenderer] (hereinafter
called “the tenderer”) has submitted its tender dated ............. [date of submission of
tender]for the supply, installation ~ and commissioning of ........................ [name

and/or description  of the equipment](hereinafter called “the  Tender”)

..................................... KNOW ALL PEOPLE by these presents that WE
........................... of ..............ceeeee...... having our registered office at
..................... (hereinafter called “the Bank/Insurance Company”), are bound unto
................. [name of Procuring entity} (hereinafter called “the Procuring entity”) in
thesumof......................... for which payment well and truly to be made to the said
Procuring entity, the Bank/Insurance Company binds itself, its successors, and assigns
by these presents.

Sealed with the Common Seal of the said Bank/Insurance Company this
day of 20

THE CONDITIONS of this obligation are:-

1. If the tenderer withdraws its Tender during the period of tender validity specified by
the tenderer on the Tender Form; or

2. If the tenderer, having been notified of the acceptance of its Tender by the Procuring
entity during the period of tender validity:

(a) fails or refuses to execute the Contract Form, if required; or
(b) fails or refuses to furnish the performance security in accordance with the
Instructions to tenderers;

We undertake to pay to the Procuring entity up to the above amount upon receipt of its
first written demand, without the Procuring entity having to substantiate its demand,
provided that in its demand the Procuring Entity will note that the amount claimed by it
is due to it, owing to the occurrence of one or both of the two conditions, specifying the
occurred condition or conditions.

This tender guarantee will remain in force up to and including thirty (30) days after the
period of tender validity, and any demand in respect thereof should reach the Bank not
later than the above date.

[signature of the authorized representative of the bank/insurance company] .................
Seal ......ovviii i
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B. TENDER-SECURING DECLARATION
[The Bidder shall fill in this Form in accordance with the instructions indicated.]

Date: [insert date (as day, month and year) of Bid Submission]
Tender No.: [insert number of bidding process]

To: [insert complete name of Purchaser]

We, the undersigned, declare that:

1. We understand that, according to your conditions, bids must be supported by a
Tender-Securing Declaration.

2. We accept that we will automatically be suspended from being eligible for
tendering in any public procurement tenders with any public entity for the period
of time determined by the Public Procurement Oversight Authority, if we are in
breach of our obligation(s) under the tendering conditions, because we:

a) have withdrawn our tender during the period of tender validity specified
in the Tender Data Sheet; or

b) having been notified of the acceptance of our Tender by the Procuring
Entity during the period of tender validity fail or refuse to execute the
contract; or fail or refuse to furnish the performance security, if so
required.

3. We understand that this Tender Securing Declaration shall expire if we are not
the successful Tenderer, upon our receipt of your notification or regret of the
tender award letter; or thirty-eight days after the expiration of our Tender,
whichever is earlier.

4. We understand that if we are a Joint Venture, the Tender Securing Declaration
must be in the name of the Joint Venture that submits the bid, and if the Joint
Venture has not been legally constituted at the time of tendering, the Tender
Securing Declaration shall be in the names of all envisaged partners as named in
the letter of intent.

Signed: [insert signature of person whose name and capacity are shown]In the capacity
of [insert legal capacity of person signing the Tender Securing Declaration]

Name: [insert complete name of person signing the Tender Securing Declaration]
Duly authorized to sign the bid for and on behalf of: [insert complete name of Bidder]

Dated on day of : [insert date of signing]
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C. INTEGRITY DECLARATION

(Sections 38, 40, 41,42&43 of the PPD Act, 2005)

T/WE/MESSIS. ..ottt e e e e e e e of
........... Street/avenue, .............Building, P. O. Box............Code ......, of ......... (town),
................ (Nationality), Phone ...............E-mail .................... declare that Public

Procurement is based on a free and fair competitive tendering process which should not be open
to abuse.

DIV € e declare that
I/We will not offer or facilitate, directly or indirectly, any inducement or reward to any public
officer, their relations or business associates, in connection with

Tender NAME: ..ttt e

TENAEI NO. oo

For/or in the subsequent performance of the contract if I/We am/are successful.

Dated this .......ccceveieirircc day of .....cooeiiiirieen. 20......
Authorized SIgNature........c.cceveee i Official Stamp ......ccccovvvviiieicecee,
Name and Title of SINatory........couiiriiriiii e e e
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D. NON-DEBARMENT STATEMENT FORM

(Sections 35 PPDA, 2005)

A =Y (1] of
........... Street/avenue, ...............Building, P. O. Box............Code ......, of .......... (town),
................ (Nationality), Phone: .................. E-mail ......................... declare that [/We /Messrs

................................................................. are not debarred from participating in public
procurement by the Public Procurement Oversight Authority pursuant to section 115 of the
Public Procurement and Disposal Act, 2005.

Dated this .......ccccoeveveviieciiieee, day of .....ccoeenenie 20.........

AULhOrized SIgNAtUTE.........ccoiviiiieiee e Official Stamp ......cccooveveieiiiiee

Name and Title of SIgNatory........o.oieiieiii e e
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SECTION X: FORM OF APPLICATION TO PUBLIC
PROCUREMENT ADMINISTRATIVE
REVIEW BOARD
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FORM RB 1
REPUBLIC OF KENYA

PUBLIC PROCUREMENT ADMINISTRATIVE REVIEW BOARD

APPLICATION NO................ OF....c.ooeie. 20.........

No...... Tel. No........ Email ............... , hereby request the Public Procurement Administrative Review Board
to review the whole/part of the above mentioned decision on the following grounds , namely:-

1.

2.

etc.

By this memorandum, the Applicant requests the Board for an order/orders that: -

1.

2.

etc

SIGNED ........c.cenees (Applicant)

Dated on................ dayof............... /...20...

FOR OFFICIAL USE ONLY

Lodged with the Secretary Public Procurement Administrative Review Board on ............ day of

SIGNED

Board Secretary
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SECTION XI - CONTRACT FORMS
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Tender No. KCGS/001/2019-20/DSS Tender Name: SUPPLY, INSTALLATION AND TESTNG OF
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A. LETTER OF NOTIFICATION TO
UNSUCCESSFUL BIDDERS

[to be printed on the Letterhead of the Procuring Entity]
[date]
To: [name and address of the Supplier]
Re: Letter of notification to Unsuccessful Bidders
This is to inform you in that your offer in relation to [tender name and number] has been determined
to be unsuccessful upon evaluation. We intend to make a contract with [name of successful tenderer]

for [amount]. Your tender security / tender securing declaration will be discharged.

Thank you for your participation in the tendering process.

Yours

(Name of Accounting Officer)
Accounting Officer/Head of Procuring Entity
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B. LETTER OF ACCEPTANCE/NOTIFICATION OF AWARD
[to be printed on the Letterhead of the Procuring Entity]

[date]
To: [name and address of the Supplier]
Re: Letter of Acceptance/Notification of Award
This is to notify you that your Tender dated [date] for execution of the [name of the Contract and
identification number, as given in the Contract Data Sheet] for the Contract Price of the equivalent of
[amount in numbers and words] [name of currency], as corrected and modified in accordance with the
Instructions to Tenderers is hereby accepted by us and it is our intention to proceed to make a written
contract in accordance with the terms specified in the tender documents on the expiry of fourteen (14)

days period from the date of this notification.

The contract shall be signed by the parties within 30 days from the date of this letter but not earlier
than 14 days from the date of the letter.

Yours

(Name of Accounting Officer)
Accounting Officer/Head of Procuring Entity

Please return a copy of this letter duly signed

Authorized Signature and Seal:

Name and Title of Signatory:

Name of Tenderer:
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C. FORM OF CONTRACT AGREEMENT

THIS AGREEMENT made the day of 20 between  ..................
[name of Procuring Entity) of ........... [Country of Procuring Entity] (hereinafter called “the
Procuring entity) of the one part and .......................... [name of tenderer] of .............. [city and

country of tenderer] (hereinafter called “the tenderer”) of the other part;

WHEREAS the Procuring entity invited tenders for certain goods ] and has accepted a tender by the
tenderer for the supply of those goods in the sum of .....................ocoeinnin. [contract price in
words and figures] (hereinafter called “the Contract Price).

NOW THIS AGREEMENT WITNESSETH AS FOLLOWS:

1. In this Agreement words and expressions shall have the same meanings as are respectively
assigned to them in the Conditions of Contract referred to.

2. The following documents shall be deemed to form and be read and construed as part of this
Agreement viz:

() the Tender Form and the Price Schedule submitted by the tenderer
(b) the Schedule of Requirements

(c) the Technical Specifications

(d) the General Conditions of Contract

(e) the Contract Data Sheet

(f) the Procuring entity’s Notification of Award

3. In consideration of the payments to be made by the Procuring entity to the tenderer as hereinafter
mentioned, the tender hereby covenants with the Procuring entity to provide the goods and to
remedy defects therein in conformity in all respects with the provisions of the Contract

4. The Procuring entity hereby covenants to pay the tenderer in consideration of the provisions of the
goods and the remedying of defects therein, the Contract Price or such other sum as may become
payable under the provisions of the Contract at the times and in the manner prescribed by the
contract.

IN WITNESS whereof the parties hereto have caused this Agreement to be executed in accordance
with their respective laws the day and year first above written.

Signed, sealed, delivered by the (for the Procuring entity)

Signed, sealed, delivered by the (for the tenderer)

Inthe presence of
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D. BANK/INSURANCE PERFORMANCE GUARANTEE

[name of Procuring entity]

WHEREAS ..., [name of tenderer] (hereinafter called “the tenderer”)
has undertaken , in pursuance of Contract No.  ..................... [reference number of the contract]
dated .................ll 20....... t0 SUPPLY i [description of goods]

(hereinafter called “the Contract”).

AND WHEREAS it has been stipulated by you in the said Contract that the tenderer shall furnish you
with a Bank/Insurance Company guarantee by a reputable Bank/Insurance Company for the sum
specified therein as security for compliance with the Tenderer’s performance obligations in
accordance with the Contract.

AND WHEREAS we have agreed to give the tenderer a guarantee:

THEREFORE WE hereby affirm that we are Guarantors and responsible to you, on behalf of the
tenderer, up to a total of ...................cll [amount of the guarantee in words and figure] and
we undertake to pay you, upon your first written demand declaring the tenderer to be in default under
the Contract and without cavil or argument, any sum or sums within the limits of
.......................... [amount of guarantee] as aforesaid, without you needing to prove or to show
grounds or reasons for your demand or the sum specified therein.

This guarantee is valid until the ............................ dayof ......oooeoeiiiiit, 20

Signed and seal of the Guarantors[name of Bank/Insurance Company]

[name, identification number of authorized officer from the Bank/Insurance Company]

Dated on day of , [insert date of signing]

In the presence of (name, identification number and signature of authorized officer from the
contractor)
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E. BANK/INSURANCE ADVANCE PAYMENT GUARANTEE

[name of Procuring entity]
[name of tender] .......................
Gentlemen and/or Ladies:

In accordance with the payment provision included in the Contract Data Sheet, which amends the
General Conditions of Contract to provide for advance payment,
.......................................................... [name and address of tenderer](hereinafter called
“the tenderer”) shall deposit with the Procuring entity a Bank/Insurance Company guarantee to
guarantee its proper and faithful performance under the said Clause of the Contract in an amount of
............................ [amount of guarantee in figures and words].

We,the ..o, [Bank/Insurance Company], as instructed by the tenderer, agree
unconditionally and irrevocably to guarantee as primary obligator and not as surety merely, the
payment to the Procuring entity on its first demand without whatsoever right of objection on our part
and without its first claim to the tenderer, in the amount not exceeding ........................ [Amount
of guarantee in figures and words]

We further agree that no change or addition to or other modification of the terms of the Contract to be
performed there-under or of any of the Contract documents which may be made between the
Procuring entity and the tenderer, shall in any way release us from any liability under this guarantee,
and we hereby waive notice of any such change, addition, or modification.

This guarantee shall remain valid in full effect from the date of the advance payment received by the
tenderer under the Contract until ............ [date].

Yours truly,
Signed and seal of the Guarantors[name of Bank/Insurance Company]

[name, identification number of authorized officer from the Bank/Insurance Company]

Dated on day of , [insert date of signing]

In the presence of(name, identification number and signature of authorized officer from the
contractor).

70



